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Standing, as we are, on the precipice of a new millennium in
which environmental protection and economic development
together hold the key to our very survival, we must demand
more of ourselves and of our institutions.*

1 Klaus Topfer, Executive Director, United Nations Environment Programme, Keynote Address to the World Trade
Organization High Level Symposium on Trade and Environment, Geneva, Switzerland, 15-16 March 1999.
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Preface

This report has been prepared for submission to the Tenth meeting of the Commission on Sustainable
Development, 25 March to 5 April 2002 at the UN Headquarters in New York, which serves as the Third
Prepcom for the World Summit on Sustainable Development (WSSD) to be held in Johannesburg, South
Africa, in August/September 2002.

Prepcom Il represents the second substantive preparatory session for the WSSD and its aim is to examine the
results of the reviews and assessments that have been generated through the two-year preparatory process in
an effort to formulate a meaningful agenda for the final meeting in Johannesburg. A key feature of this
Prepcom will be a review of various studies and assessments focusing on the need to strengthen the institu-
tional structure for sustainable development governance, which have been conducted by various bodies and
agencies within the UN system and also numerous interested stakeholder groups and individuals.

Given its unique role as the bridge between international academia and the UN system, the United Nations
University is extremely well placed to contribute to a global discussion on the need for reform within the
institutions of international governance. The University is mandated to research pressing global issues of
concern to the UN, its Member States, and its Peoples, with a particular emphasis on the concerns of devel-
oping countries. It is in this context that questions relating to the environment and sustainable development
have featured so prominently on the University’s agenda throughout its twenty-five year history.

This report represents a preliminary summary of the findings of a large-scale collaborative research initiative
that began in January 2001. This research initiative has focused on identifying the gaps and weaknesses
within the current system of international environmental governance and in identifying and assessing con-
crete proposals aimed at strengthening the existing system. Research has been conducted through a net-
work of international scholars and practitioners with a long history in the field of sustainable development
governance. The project has been conducted in collaboration with the University of Kitakyushu, Japan, and
with substantial support from the Japan Foundation Centre for Global Partnership.

The findings presented in this report are not intended as an official representation of the views of the United
Nations University. The report is a preliminary summary based on a number of commissioned research
papers. Its sole purpose is to highlight some of the key issues and proposals that could usefully be discussed
in the lead up to the WSSD.

Fully cited copies of the background papers may be obtained by contacting the United Nations University
Institute of Advanced Studies at unuias@ias.unu.edu, tel: +81-3-5467 2323, fax: +81-3-5467 2324, or by
visiting the website URL http://www.ias.unu.edu



Executive Summary

To effectively protect and preserve the natural environment, environmental institutions, at all levels of gov-
ernance, must better reflect the link between environmental problems and the underlying economic and
social issues that most likely led to them. In this respect, all aspects of the debate over institutional reform is
influence by the recognition that, in an increasingly globalised economy, international environmental institu-
tions must be able to address key social and economic issues that may not be included in their primary man-
date.

Without an overarching structure or process to provide guidance, one of the keys to establishing and main-
taining coherency within sustainable development governance lies in the relationships between the institu-
tions of different regimes, including, environment, trade, health, and peace and stability. The development
of strong and clear complementarities and compatibilities between different international regimes and bodies
of international law will both help to create, and reflect, a balance between the three pillars (economic,
social, and environmental) of sustainable development.

Any plan for reforming the current system requires weighing the costs of reform against the gains. The obvi-
ous costs of reform include administrative costs and opportunity costs as officials focus on reorganisation
rather than production. The gains are more speculative, but one would hope for administrative savings and
anticipated improvement in productivity. No major reorganisation or reform is worth doing unless the expect-
ed gains are well in excess of the expected costs.

Whether it be a move toward full centralisation in the form of a World Environment Organisation, or the
pragmatic combination of clustering specific aspects of related multilateral environmental agreements, it is
crucial that any effort structural or procedural reorganisation does not inadvertently destroy the strengths of
the existing system of international environmental governance. It is important, for example, that reform does
not reduce the level of systemic fragmentation or MEA autonomy to the point where it hinders capacity for
innovation. While this is not in itself a valid reason not resist change, it does heighten the need for careful
consideration and caution.

A useful first step toward establishing coherency within any decentralised international governance system is
the formulation of a common understanding of core definitions and the negotiation of shared principles. In
the absence of an overarching institution to guide policy making, these shared principles and understandings
are even more crucial to the development of a coherent sustainable development governance system.

There is no one single approach that has been identified as being the most appropriate or effective in regard
to international environmental governance. In the absence of an overarching approach, an incremental
approach to reform may be the most beneficial for the near future.



Introduction

In the early nineteen seventies when decision-makers first began to institutionalise their efforts at interna-
tional environmental governance, they could not have predicted the variety and severity of problems that
would arise by the end of the Twenty-First Century. At this stage their early efforts were limited, mostly, to
guestions of conservation and the management of living and non-living natural resources.

Today, there is a web of over five hundred environment related international agreements and institutions
aimed at responding to environmental problems ranging from climate change to persistent organic pollu-
tants. The manner in which these environmental institutions have been established has, to a large extent,
been ad hoc, diffused, and somewhat chaotic. This is mostly because the creation of the institutions of envi-
ronmental governance has paralleled the essentially random emergence of environmental issues onto nation-
al and international political agendas.

Lack of coherency within the international environmental governance system can also be attributed to the
complexities of the issues involved, and the inherently demanding nature of the international treaty making
process. Many multilateral environmental agreements are negotiated by specialised national ministries, or
functional organisations, in forums that are often completely detached from the negotiating arena of other
international agreements. More recently, the process of environmental treaty making has been further com-
plicated by a dramatic expansion in the number and type of actors and stakeholders demanding a role in the
international decision making process.

Permeating all aspects of the debate over institutional reform is the recognition that, in an increasingly globalised
economy, international environmental institutions must be able to address key social and economic issues that
may not be included in their primary mandate. To effectively protect and preserve the natural environment, envi-
ronmental institutions, at all levels of governance, must better reflect the link between environmental problems
and the underlying economic and social issues that most likely led to them.

This report begins by examining the strengths and weaknesses of both a centralised and a decentralised
approach to international environmental governance. This discussion includes an assessment of both the
desirability and feasibility of establishing a World Environment Organisation and uses examples drawn from
other international regimes to elucidate on possible models for such an organisation. Using the conclusions
drawn from this discussion, the report moves on to outline a pragmatic approach to the strategic integration,
or clustering, of certain aspects and functions of the multilateral environmental agreements that underpin
international environmental governance. In recognition of the crucial role that science plays within our col-
lective efforts to protect the global environment, a section of the report examines ways to improve access to
scientific knowledge. In the following section, the report affords the same level of attention to the question
of consolidating financial mechanisms and securing adequate financing in the support of international envi-
ronmental governance. A section of the report is also dedicated to exploring the utility and appropriateness
of using judicial instruments to enforce international environmental law, including through the establishment
of a World Environment Court, and examines how this specific body of law fits within the larger internation-
al legal architecture. Also included is a discussion of how NGOs and the corporate sector may be included in
the processes of international environmental decision-making in a more constructive manner. The report also
explores the need to establish some form of overarching body that could provide for greater coherency and
direction among the body of international institutions responsible for achieving and maintaining sustainable
development. By way of conclusion, some key research findings are highlighted and their implications for the
reform process examined.



2. Centralisation Versus Flexibility and Innovation

Background

The question of whether international environmental governance should be centralised may be gaining
momentum in the lead up to the WSSD, but it is by no means new. The prospect of centralisation was dis-
cussed extensively in the run up to the Stockholm Conference on the Human Environment in 1972. At that
time, the idea was rejected because it was considered to be too difficult a task to convince existing organisa-
tions to transfer their authority to a centralised agency.

In 1992, governments again bypassed an opportunity to centralise the international environmental gover-
nance system when they opted to create the Commission on Sustainable Development in the wake of the
Rio Earth Summit. Almost thirty years after the debate over centralisation began and as we prepare for the
ten-year anniversary of the landmark Rio Summit, the number of environmental international environmental
institutions has multiplied ten-fold. This has prompted some to argue that the current system of international
environmental governance is not only too complicated it is steadily getting worse.

The UN Environment Programme (UNEP) was created in 1973 with the express purpose of playing a centralis-
ing role. This said, it was established before the multitude of existing environmental governance institutions
had even been created. Now that there are so many other institutions that have assumed environmental
responsibilities within the international arena, some argue that it may be time to revisit the debate over the
creation of a new centralised organisational structure.

At one extreme end of the debate over centralisation, reside the proponents of an overarching centralised
structure in the form of a World Environment Organisation (WEO). Proponents of a WEO argue that such
an institution is needed in order to reduce overlap, ensure greater coherency, and create economies of scale
in the current system.

On the opposite side, are those who oppose centralisation and instead support a more streamlined version
of the current system, which is comprised of autonomous and highly specialised institutional arrangements in
the form of multilateral environmental agreements. They argue that the high level of flexibility and capacity
for specialisation within the current system is the very strength that needs to be protected. Both arguments
have merit.

I. Full Centralisation: A World Environment Organisation

Any discussion regarding the creation of a World Environment Organisation should be conducted within a
realistic political setting. It would not be politically feasible, for example, to consider the possibility of creat-
ing an organisation within the UN but separate from UNEP.

Whatever the strengths and weaknesses of UNEP, the status of the programme as the “principal United
Nations body in the field of the environment” has been supported repeatedly by governments in the lead up
to the Johannesburg Summit. Most notably, this has taken place in the form of the Nairobi Declaration,
1997 and, more recently, the Malmé Declaration, 2000.

Nor would it be possible to create a World Environment Organisation outside the UN structure. While some would
argue that the World Trade Organisation (WTO) provides a good example of the benefits to be gained from oper-
ating outside the UN, environmental issues are already pervasive throughout the UN organisation and it would be
difficult, and of questionable value, to now attempt extract them.

A. WEO MODELS

There are two feasible models for a WEO that involve UNEP. One possible option would be to create a glob-
al environmental umbrella organisation that would include various MEAs and institutions but have UNEP as
a major pillar. Such an organisation could be created as a specialised agency pursuant to Article 59 of the UN
Charter or it could be a new type of agency that operated more centrally to the UN. This organisation could
share UNEP’s Governing Council, but UNEP itself would not change and would retain its current pro-
grammes and location in Nairobi.



The other option would be to establish a WEO that would incorporate UNEP, with the intention of eventual-
ly dissolving it into the new organisation. While this second option would provide for more reorganisation
and would likely stand a better chance of attaining greater programmeintegration, putting issues within the
same organisation does not necessarily cause them to be integrated. In its seven years of operation the WTO
has, for example, done little to integrate consideration of goods and services.

It would also be possible for the UN General Assembly to create a completely new, hybrid, organisation for
the environment. Under Article 22 of the UN Charter, the General Assembly may establish such subsidiary
organs as it deems necessary. Thus, it would be possible for the General Assembly to establish a new organi-
sation for the environment that could have some of the autonomy of a specialised agency while still remain-
ing at the center of the UN. This could be justified on the grounds that environmental concerns are too
intrinsic to the UN’s mission to be assigned to a “specialised” agency.

B. WTO MODEL

Another general WEO proposal that is often put forward involves consolidating the environment regime in
the same way that the WTO consolidated the various General Agreements on Tariffs and Trade (GATT). Yet,
this may not be a particularly appropriate analogy because the GATT agreements were already centralised
prior to being consolidated, along with a limited number of new agreements, within the WTO.

The WTO did not incorporate non-GATT entities in the same way that WEO advocates propose to incorpo-
rate non-UNEP entities. Although the WTO did incorporate new obligations on intellectual property, it did
not transfer these functions from the World Intellectual Property Organisation.

While it is the case that WTO membership was conditional upon accepting new versions of GATT agree-
ments that had so far gathered only a small number of parties, these new versions had been negotiated dur-
ing the Uruguay Round. This type of requirement is not the same as establishing a WEO and then making
membership conditional on the ratification of, for example, the Desertification Convention.

The WTO has also been put forward as a model for integrating the different MEA Conference of the Parties
(COPs) under the umbrella of a WEO. This model would operate in the same way as the special committees
of the WTO Ministerial Conference in that the COPs could still operate with a high degree of autonomy.
This analogy is inapt, however, because almost all of the WTO committees are committees of the whole,
and none of them have so far operated with any autonomy from the WTO membership as a whole.

A more appropriate model for this style of MEA integration may be the World Intellectual Property
Organisation (WIPO) that was established by the UN in 1967 in order to bring together all the intellectual
property conventions and unions. Today, WIPO oversees twenty-one separate treaties although govern-
mental members are not required to join the treaties, and there are no WIPO systems for implementation
review. While it may be a more useful model than the WTO, the WIPO model has limitations within an
environmental governance context because it deals with a much narrower topic area.

C. ILO MODEL

The International Labor Organisation (ILO) approach could serve as a model for a WEO because it integrates
a workable governing body with a universal membership forum. The ILO structure achieves a good compro-
mise between universality and effectiveness. The organisation’s Governing Body, with twenty-eight nations,
meets three times a year in extended sessions and an annual conference of all party states is also held in
order to adopt new conventions and effectuate other business.

Another notable aspect of the ILO model is that each government sends two governmental members in its
delegation, as well as employer and worker delegates. The ability to send two delegates means that govern-
ments will be represented by a labor ministry official plus an official usually from another agency, typically
the ministry of foreign affairs.

This issue of representation may be even more important for a WEO because it would have a much broader
scope than the ILO. The problem with just sending the Environment Minister to the WEO is that this person
is likely to have less than full competence within the national government for all of the issues that come
under the WEQO’s purview. One way of dealing with this problem may be for the WEO founding document
to state that each government should send a delegation reflective of the division of authority within its gov-
ernment for environmental affairs.



D. FORM FOLLOWS FUNCTION

The specific design of a new WEO would depend upon its intended orientation. There are three factors in
this regard that need to be considered.

First, should governments establish a WEO or should they instead create a much broader World Sustainable
Development Organisation (WSDQO)? Such an organisation might incorporate UNCTAD, the UN
Development Programme, UNIDO, and the International Fund for Agricultural Development, among others.
It could also be argued that a useful WSDO would need to include the WTO and the World Bank, although
this is not a particularly realistic goal.

Second, what problems should the WEO focus upon? The difficulty of creating a WEO just for the global
commons is that the definition of the ‘global commons’ is somewhat arbitrary. Is biodiversity to be included,
for example, or ocean fisheries, nuclear waste or other toxic wastes? Are forests to be considered global
because of their services to combat climate change, or are they non-global because they root within national
boundaries? Lines can be drawn but they will remain debatable.

It is important that a clear distinction be made between the duties to be performed by a new WEO and
those performed by national environmental agencies in each country. Such a distinction is not easy to make
because all existing international agencies overlay national agencies. The solution may be to limit the focus
of the WEO to global problems that require widespread participation to solve. In this way, national govern-
ments could (in principle) delegate global problems to a global agency.

It should be noted that no existing major international agency looks only at global problems. The mandates
of the WTO, the International Labor Organisation, the World Health Organisation, and the Food and
Agriculture Organisation etc. are to work on problems that each country shares.

Third, should the WEO have operational functions beyond data collection and dissemination? The opera-
tional functions at issue are capacity building and assistance to environment-related projects in developing
countries. One possibility is to leave capacity building to existing UN institutions, such as, the UN
Conference on Trade and Development (UNCTAD), UN Development Programme (UNDP), and UNU, or
private institutions like the LEAD program.

The other possibility is for the WEO to conduct limited capacity building, if only to promote competition
among capacity builders. The question of how the WEO should relate to the project activities of the UNDP,
World Bank, and the GEF depends to a great extent on what the scope of the WEO would be. One possible
project area where a WEO would be well placed to make a contribution would be in terms of building envi-
ronmental infrastructure at the national level.

E. POLITICAL FEASIBILITY

One of the fundamental reasons why some MEAs have worked so well in the past is because governments
have wanted them to and, as such, have been willing to endow their Conferences of the Parties with impor-
tant powers. The question remains, however, as to whether governments would be as willing to grant as
much authority to a general environmental organisation as they have to specific and specialised MEAs. A
centralised WEO would cut a huge swath through domestic policy and it is uncertain how much responsibili-
ty any government would be comfortable giving a WEO executive.

At this stage in time, no major government has an environmental ministry with as broad a range of subject
matter as would be covered by a fully centralised WEO. If governments have not deemed it advisable to
amalgamate environmental functions at the national level, would it make sense to assume that such a move
would be considered advantageous at the international level?

It would be possible to argue that governments have maintained separate national agencies to coincide with
disconnected international organisations, although this might imply that national bureaucracies may resist a
global reorganisation that would disrupt their relationships with international agencies.

F. REGIONALISATION

Even if a centralised system were established, there might be more intergovernmental environmental institu-
tions outside the WEO than inside it. There would still be a need for regional environmental programs like



the regional seas treaties and the North American Commission for Environmental Cooperation, and for envi-
ronmental components of regional institutions such as the development banks or the Association of
Southeast Asian Nations (ASEAN). The regional level is often the right level for environmental cooperation
because it matches the scope of the problem or the ecosystem at issue.

G. MAINSTREAMING THE ENVIRONMENT

Full centralisation would not reduce the need for environmental programmes, staff, and offices within non-
environment related agencies and international institutions. The World Bank, WTO, ILO, World Health
Organisation (WHO), Food and Agriculture Organisation (FAO), UNU, UN Educational, Scientific, and
Cultural Organisation, (UNESCO), UNCTAD, the International Atomic Energy Agency (IAEA), and the
Organisation for Economic Co-operation and Development (OECD) all have environmental components.

That various non-environment focused institutions also have environmental offices does not necessarily rep-
resent redundancy and overlap. These offices are the means through which organisations can interface on
related issues. The fact that there may be a dozen or more international offices addressing climate change,
for example, is not symptomatic of disorganization. These offices exemplify a recognition that a multifaceted
effort is need to respond to global warming effectively.

This mainstreaming of environment into all agencies represents one of the successes of modern environmen-
tal policy, even if they are inadequate. It should be noted, however, that the potential benefits of formally
mainstreaming environmental concerns throughout the international governance system still depend on the
achievement of coherency within the overall system.

H. CENTRALISATION IN OTHER INTERNATIONAL REGIMES

When considering the possibility of centralising the environment regime it is worth noting that no other
international regime is fully centralised. The WTO may be the core of the trade regime, but many trade
agencies and bodies of law lie outside of it, such as UNCTAD, the International Trade Centre, the trade
directorate of the Organisation for Economic Co-operation and Development (OECD), the UN Convention
on Contracts for the International Sale of Goods, the UN Commission on International Trade Law, and vari-
ous agreements on trade in food, endangered species, hazardous waste, military goods, etc.

The WHO may be the core of the health regime, but many health agencies and bodies of law lie outside of it,
such as the UN Population Fund, the Joint UN Programme on HIV/AIDS, the UN International Drug Control
Programme, the International Consultative Group on Food Irradiation, and numerous ILO conventions.

Even the United Nations system, which is comprehensive, excludes the World Bank Group, the International
Monetary Fund, and the WTO. While the environment regime may seem disjointed by comparison, consider
the development, energy, and banking regimes, which enjoy even less cohesion than the environment
regime.

I. WEO AS A COUNTERWEIGHT TO THE WTO

A key argument in favour of creating a WEO is based on the perceived need to provide an environmental
counterweight to the WTO. In 1998, then Director-General Renato Ruggiero of the WTO surprised observers
when he suggested that the “Shrimp-turtle” Appellate Body decision “underlines the need to strengthen
existing bridges between trade and environmental policies -- a task that would be made immeasurably easier
if we could also create a house for the environment to help focus and coordinate our efforts.”

There may be some validity to the suggestion that a well-constituted WEO could act as a check or counter-
weight against overreaching by the WTO. External pressure on the WTO may encourage trade officials to
place greater consideration on the environmental implications of their policies. Yet, while the relationship
between trade and environment is of increasing importance, this relationship alone does not provide justifi-
cation for a WEO.

The act of establishing a WEO will not, in itself, strengthen environmental governance. Some of the propo-
nent for structural change within the current system make the mistaken assumption that institutional reor-
ganisation can shape policy, yet this seldom ever happens. Institutional reorganisation is only useful when it
is aimed at implementing a policy change that has already taken place, institutional change will not, in itself,
bring about a change in policy.



If governments decide to create a WEOQ, it may be because they have decided that a more centralised, bet-
ter-funded, environmental governing structure is needed to achieve more effective environmental policy. If
so, then a WEO would be stronger than UNEP.

But there is also a danger that governments may create a status-enhancing WEO without giving it more
authority or funding than UNEP now has. That sort of WEO, endowed with only an enhanced *“conscience”
role, would not be appreciably stronger than UNEP.

Any plan for centralisation of the current system requires weighing the costs of reorganisation against the
gains. The obvious costs of reorganisation include administrative costs and opportunity costs as officials
focus on reorganisation rather than production. The gains are more speculative, but one would hope for
administrative savings and anticipated improvement in productivity. No major reorganisation is worth doing
unless the expected gains are well in excess of the expected costs.

If WEO centralisation is going to be undertaken it will need to chart its own course rather than follow in the
footsteps of another organisation. While this is not by itself a valid reason to resist change, it does heighten
the need for careful consideration and caution.

Key Findings and Conclusions

The main target of all proposals for a WEO is the MEAs and their associated institutions. Yet, while the cen-
tralisation of key MEAs is held out to be the main benefit of reorganisation, it is the MEAs that have in fact
been the most innovative feature of the environment regime. A recent study in the American Journal of
International Law provides a comprehensive review of the techniques of rulemaking, decision-making, and
compliance review in MEAs. The authors of the study describe MEAs as “autonomous institutional arrange-
ments” that are unique within international organisation and law.

A high capacity for innovation may be the most distinguishing feature of the environment regime and a key
source of its successes. Autonomous and fragmented MEAs have been highly innovative over the past thirty
years while the more traditionally structured international organisations, such as WHO and ILO, have not.

It may be that the dynamism of MEAS is due to their high level of autonomy although there is not yet suffi-
cient evidence to make this assumption with surety. An alternative view would suggest that MEA innovation
has simply been driven by advancements in scientific understanding of the underlying environmental prob-
lems. If the innovativeness of MEAs does stem from their autonomy, however, this would throw into ques-
tion any effort at reorganisation that was aimed at reducing autonomy.

Another core goal of reorganisation and centralisation is a reduction of excessive fragmentation in the envi-
ronmental regime. While it would seem that a reduction in fragmentation would have to be beneficial, frag-
mentation actually offers substantial advantages. According to recent management research, innovation pro-
ceeds most rapidly under conditions of some optimal, intermediate, degree of fragmentation, partly because
fragmented entities compete with each other.

It is crucial that any effort structural or procedural reorganisation does not inadvertently destroy the
strengths of the existing system of international environmental governance. It is important that reform does
not reduce the level of systemic fragmentation or MEA autonomy to the point where it hinders capacity for
innovation.
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3.

Clustering of MEAS: Pragmatic Combinations

Background

The decentralised nature of the system of international environmental governance has its roots in the differ-
entiated problem structure of environmental policy. In this context, clustering of MEAs appears to be a use-
ful approach to increasing consistency of the system, enhancing the potential for synergies, while at the
same time protecting the unique strengths of the current system.

The term ‘clustering’ refers to the grouping of a number of international environmental regimes together in
order to make them more efficient and effective. Clustering can be defined as the combination, integration
or merging of MEAs, or their parts, in order to improve international environmental governance.

There is no one single approach to clustering that is likely to present the most beneficial or practical option
because each clustering effort should be aimed at resolving a specific problem or weakness in the current
system. The most promising way to approach the clustering of MEAs appears to be a pragmatic combination
of approaches. In each case, it would need to be assessed which elements or functions of which MEAs can
reasonably be integrated.

Grand designs combining MEAs on the basis of one criterion only (e.g. issue), or combining them without a
detailed assessment of the prospects of integration, run the risk of creating substantial negative side-effects that
may easily outweigh the benefits of any such clustering. There are several possible approaches to clustering
that all have merit within a specific problem-oriented context.

I. Clustering Common Organisational Bodies

It has been suggested that the creation of a permanent location for the COPs/MOPs or Secretariats of cer-
tain MEAs would lead to greater efficiencies, less administration, infrastructure sharing, and a general reduc-
tion of the burdens on delegates.

It may seem that the strategic integration of these bodies would be advantageous, particularly given the
high number of common functional committees within each. Yet, on closer inspection it becomes clear that
their structures and functions often differ substantially and that these differences may hinder or prevent
coordination and integration.

Creating permanent locations for common organisational bodies would diminish the capacity to highlight
different environmental issues in different countries around the world. More importantly, simply co-locating
bodies does not necessarily ensure an increase in information sharing and coordinated decision-making. The
decision to share information and coordinate policy making are political decisions made on behalf of the
MEAs and are not necessarily institutional questions.

A less dramatic alternative to the possibility of finding a permanent location for common functional bodies, is
the prospect of co-hosting meetings or arranging meetings in parallel or back-to-back. The key disadvantage
of this latter proposal is that it could actually increase the burdens on delegations, particularly from develop-
ing countries.

II. Clustering Common Functions

An alternative approach would be to cluster common environmental functions such as decision-making
processes, scientific assessments, dispute settlement, reporting, monitoring, implementation review, compli-
ance, and implementation support functions such as finance. This approach involves the combination or
coordination of elements within each MEA, rather than an attempt to group different MEAs together in their
entirety.

A. DISPUTE RESOLUTION

Integrating the dispute settlement mechanisms of various MEAs would not be prohibitively difficult. The
Permanent Court of Arbitration is already working in this area in that it has elaborated a common set of rules



for the arbitration of environmental disputes. Within many MEAs, there are provisions that would allow the
COPs to define common rules for dispute settlement.

B. REPORTING

Integrating reporting requirements could relieve countries of a significant level of burden. Several elaborate propos-
als for integrating reporting requirements among related treaties have been put forward. Some of these proposals,
such as among the biodiversity related conventions, have already brought to light some of the practical obstacles
that exist. These practical factors relate to the fact that even very similar MEAs may have very different specific
reporting requirements. Such questions must be considered fully in an effort not to accidentally reduce the effective-
ness of these conventions.

C. IMPLEMENTATION REVIEW

Integration at the level of implementation review would be difficult given the large diversity of structures
and requirements that are already in place. It is important that any changes do not inadvertently result in the
addition of another layer of review, rather than the consolidation of existing ones. This is especially true in
regard to the proposal for country-based reviews of multiple MEAs as an alternative to the current MEA
based review system.

D. NON-COMPLIANCE

Another possibility would be to integrate the ways in which MEAs respond when states fail to comply with
their obligations. How well these can be combined will depend primarily upon the level of similarity and com-
patibility of existing arrangements and functional needs. Both these factors would need to be examined in
great detail in order to ensure that clustering efforts do not have a negative impact on effectiveness.

E. DECISION MAKING PROCESSES

In most MEAs decision-making is based on the consensus principle, which has been relaxed only on some
occasions (Montreal Protocol, GEF). Establishing a high degree of uniformity in formal decision-making rules,
beyond the consensus principle, would be difficult because of the substantial political will required. Within
each MEA, decision-making structures and rules are sensitive issues as they are underpinned by the specific
needs, functions, and priorities, of each MEA.

While it may be difficult to formally alter decision-making structures, it would not be so difficult to address
the question of coherency in regard to the standards and principles that underpin them. A realistic focus, for
example, would be the establishment of common minimum standards in regard to issues such as transparen-
cy, participation, and accountability. This would improve coherency while leaving room for ad hoc innova-
tion and the development of progressive practices within each MEA.

It is also remains of critical importance that efforts be made to establish common understanding and inter-
pretation of the definitions and principles that underpin international environmental decision-making. Such
an understanding would, in fact, represent an essential minimum in terms of providing for coherent environ-
mental policy making.

lI. Clustering by Issue

Most proposals for thematic clustering closely resemble the groupings that have been put forward by
UNEP and explored in detail: Sustainable development conventions, biodiversity related conventions,
chemicals and hazardous wastes conventions, regional seas and related agreements. The value of clus-
tering within thematic areas relates to the potential benefits to be gained by using themes as the starting
point for clustering elements within each MEA. In this sense the relevant question is not whether it
would be feasible to promote the clustering of issue areas but, rather, how can certain elements of MEAs
be best clustered within issue areas.

Benefits could likely be gained from combining selected organisational elements, such as meetings between
convention bodies in MEAs that are closely related at the thematic level.

In some instance there may be little benefit to be gained from clustering the organisational elements of some
MEAs within the same thematic area, while much would be gained by clustering these elements from differ-



ent issue areas. For example, it may prove useful to cluster some of the organisational elements of the
Montreal Protocol for the Protection of the Ozone Layer with elements from both chemical conventions and
also the Kyoto Protocol of the UNFCCC.

The specialised requirements of each MEA mean that there is only limited scope for the clustering of func-
tions among thematically related MEAs. The clustering of some functions, such as data reporting, may yield
significant benefits, while efforts to cluster other functions such as implementation review may not reveal
many synergies at all.

IV. Clustering by Region

Clustering by region refers to the integration, combination, or grouping of regional MEAs according to the
geographical region to they belong. The key advantage for using region as a basis for clustering is the high
probability of common membership, which may facilitate the clustering of specific organisation elements
within MEAs.

It may be both practical and beneficial, for example, to hold meetings among convention bodies jointly,
sequentially, and/or at the same location. It may also be possible to combine secretariats for such meetings
in order to share resources and costs. An existing example of this type of clustering is the UN Economic
Commission for Europe, which provides the organisational home for a number of regional environmental
and other conventions.

Key Findings and Conclusions
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Clustering is best understood as a step-by-step process rather than as an objective in itself. As a first step,
structures for co-ordination between MEAs can be established and/or elaborated and diversified, including
joint meetings of convention bodies and secretariats, memoranda of understanding, joint implementation of
common activities, communication networks, routines and structures etc., where appropriate and feasible.
Such co-operative arrangements might then evolve, over time, into more formal structures of co-ordination.

Such a bottom-up process-oriented approach to clustering will not advance by itself. Many actors will have little
incentive to pursue clustering activities proactively because of uncertain rewards. Clustering requires political impe-
tus (such as could be provided by the WSSD.) Political impetus needs to be extended to a continuing process by
assigning one, or several, facilitators with responsibility for attending and promoting the process of co-ordination.
Such facilitators, be they existing institutions such as UNEP or newly established ones, need to be given a clear
political mandate that provides them with sufficient authority vis-a-vis those who will be subject to, and participate
in, clustering.

With respect to the organisational elements of MEAs (convention bodies, secretariats), arranging for joint,
concurrent or sequential meetings of bodies of two agreements, and establishing closer working relation-
ships between secretariats, might be feasible starting points. Co-location of secretariats is known, however,
to face serious political resistance and is therefore unlikely to succeed. Even the more promising initiatives
will only lead to an improvement, if they are based upon a sound analysis of the pros and cons of any such
arrangement in each case.

The same is true for any attempts aimed at clustering the common functions of MEAs: They will only suc-
ceed on the basis of a clear understanding of the conditions under which each such function is fulfilled in
each of the MEAs to be clustered. It may be, that different approaches are warranted for each of the func-
tional areas.

Scientific and technological assessments might best be developed by building on current structures. By
including additional elements/issues in existing assessment processes and thus carefully broadening their
scope. For example, the next assessment of the Intergovernmental Panel on Climate Change will also include
issues related to biodiversity.

Integrating reporting requirements, implementation review or compliance systems under MEAs is also likely
to benefit most from a bottom-up approach. Such integration is first implemented within very small clusters
(e.q. reporting in forest-related MEAS) with a view to later combining such clusters to the extent possible.
Integration of dispute settlement mechanisms may be easier to achieve across a larger number of MEAs
while the benefits of such integration may be small.



The most suitable approach with respect to integration of one common function may not be the best
approach with respect to another function. Clustering in each case needs careful case-by-case evaluation
regarding which MEAs to cluster and how.

Such a process-oriented approach towards clustering would assist in limiting the potential costs and prob-
lems that may arise from such integration of MEAs. Costs involved include not only the direct costs of co-
ordination (e.g. the costs of a cluster co-ordinator), but also the ““transaction costs” resulting from a move
from the existing system of international environmental governance towards a new structure, which intro-
duces uncertainty into the system.

Clustering of any organisational or functional element of MEAs incurs specific risks and dangers that may or
may not be avoidable by a careful design of the integration process. To the extent possible, such costs and
problems need to be anticipated and weighed against the expected benefits of clustering, again on a case-
by-case basis. Only where expected gains outweigh cost and dangers, can clustering be justified.

Even if realised in full, none of the gains to be made from clustering are likely to quickly solve any interational
environmental problem. Decision-making within international environmental policy will remain slow and difficult
and the means to support and enforce implementation will remain limited.

Efficiency gains realised in the process of clustering are unlikely to result in freeing significant financial
resources that would then be available for financing sustainable development. Furthermore, where inter-
institutional conflicts, be it within the environmental realm or between environmental regimes and non-envi-
ronmental institutions such as the WTO, are rooted in political differences as opposed to a lack of informa-
tion and mutual understanding, co-ordination is unlikely to make a significant contribution to resolving such
conflict.
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Science

Background

Much of the current context of international environmental governance, for which policy advice is needed, is
one of uncertainty. Global environmental systems are characterised by non-linear, complex behaviour associat-
ed with cumulative environmental change with both short-term and long-term consequences. Under such cir-
cumstances, decision makers need information about the nature of threats, how each will be affected, as well
as the types of arrangements that can be collectively developed to address such transboundary and global risks.

MEAs that have successfully reduced environmental degradation all had arrangements for the provision of
usable knowledge. This led to the collective adoption of policies that were reasonably linked to achieving tol-
erable levels of environmental protection at socially acceptable costs. Moreover, supported by influential
international institutions, usable knowledge helped to provide the information necessary for governments to
recognise that their own self-interest was associated with preserving ecological integrity.

I. Generation of Basic Scientific Knowledge

While a number of efforts to improve our understanding of the functioning of, and relationship between,
the earth’s ecosystems are underway there is still a crucial need to develop a much more integrated under-
standing of the global environment. At present, usable knowledge remains concentrated on the behavior of
specific ecosystems, rather than of the earth as a whole. A notable large-scale collaborative initiative aimed
at addressing this gap in knowledge is the recently launched Millennium Ecosystem Assessment.

It is important that methods be developed to integrate knowledge that has been generated by different
communities, for example, the environment conservation, human health, and economic development com-
munities. Sustainable development requires that the expertise of all these different communities be focused
on solving key sustainability problems. Better tools are needed in terms of integrating informal and localised
expertise within the larger collaborative effort to generate basic scientific knowledge of the global system.

Not only does basic knowledge need to come from the collaborative work of groups of scientists represent-
ing different disciplines, both from the natural and the social sciences, these groups must be skilled in com-
municating their knowledge to people from other disciplines, as well as to the media, politicians, and the
popular audiences. There is not only a need for better science, there is also a need for the development of
stronger communication skills that will allow this knowledge to be shared with various audiences.

Il. Monitoring
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Many monitoring schemes are conducted globally, but the degree of aggregation needed to achieve public
recognition for such global reviews often leads to sacrifices in their level of resolution. In this sense, they are
often not of the resolution required to make the monitoring data useful for evaluating actual change over
time or in controlling emissions and human activities responsible for those emissions.

Most monitoring efforts are organised regionally, within the broader institutional design of MEAs designed
to address specific environmental threats, such as UNEP’s many regional seas programmes. Within this
framework, some noticeable monitoring gaps remain, such as, land use and solid waste disposal.

When it comes to practice, the environmental monitoring responsibilities that are stipulated within the MEAs vary
widely. Some call for mandatory monitoring by signatory governments at various specific intervals. Some MEAs
require monitoring but do not stipulate responsibility for its conduct. Several MEAs provide for free standing monitor-
ing committees that are nominated by the secretariat based on merit, while others rely on national submissions, or
defer to independent commissions. Others have rotating bodies, coordinated by the COPs or the rotating chair of the
MEA. These last arrangements suffer from poor administration, and poorly inter-calibrated results. Still other MEAs
rely on ad-hoc committees convened periodically to study the environmental quality of a environmental resource.

Monitoring is often insufficiently complete to get a thorough picture of environmental quality. In addition
monitoring programs often fail to study the same substances over time, shifting substances in order to pro-
vide an early warning service rather than an overall monitoring function.



Ill. Turning Science into Policy

Scientific consensus can inform policy when groups responsible for articulating consensus have stable access
to decision-makers. For consensus to be acceptable to leaders it must emerge through channels that are
viewed as legitimate by the leaders. This occurs when the scientists have a reputation for expertise, when
the knowledge is generated beyond a suspicion of policy bias by sponsors, and when information is trans-
mitted to governments through personal networks.

Most science policy is provided in the context of individual regulatory regimes with separate networks
mobilised for each MEA.

Key Findings and Conclusions

The best arrangement for organising monitoring is through freestanding regular standing committees report-
ing to the MEA. Standing committees provide for uniform reporting, with no loss of institutional memory. In
conjunction with recruitment provisions based on merit they can confer accurate data about which decision
makers may be confident.

It is easier to mobilise and consolidate a policy network around standing committees than ad hoc ones, or
independent commissions unconnected to the MEA. Such committees should also study a standard list of
substances over time, so as to be able to provide synoptic information about environmental quality, and pro-
vide the data for evaluating the success of a regime at stemming environmental degradation.

Ultimately, environmental monitoring requires participation by most states. Yet many governments lack
capacity to effectively perform most of these environmental functions. Many states lack the staff and tech-
nology to effectively monitor their environments. Governments vary broadly in their administrative ability
to develop and enforcement environmental policies. A widespread problem facing developing country gov-
ernments is the small number of professional staff, small budgets, and weak political influence over policy
within the rest of the government. Since foreign environmental policy is generally the result of consultations
amongst a number of functionally responsible agencies, a politically weak environmental body undermines
the overall ability to form effective national environmental policy.

There is a strong need for resource transfers to build national monitoring capabilities. It may be useful, in this
regard, to concentrate institution-building efforts on countries in important geographic regions facing press-
ing transboundary and global environmental threats, such as China, Brazil, and India.

NGOs sometimes serve as monitors, particularly in conservation regimes. They may suffer problems with
public credibility, however, as their reports are often widely suspected of not being partial. NGOs can, how-
ever, serve as useful counterweights to national monitoring reports to ensure accountability.

Policy advice should be developed and circulated by multidisciplinary international panels. Individuals should
be selected by merit and serve in their personal capacity and, ideally, they should be chosen by international
institutions rather than governments. The need for independent scientific advice is a matter under current
discussion in the Convention on Biodiversity.

Policy advice should be based upon peer-reviewed materials. It is important to keep the basic science and
science policy functions distinct, so that the substance of policy suggestions is not tainted by potential influ-
ence from funding sponsors. Sponsors of science groups should be different from sponsors of the basic
research and activities that generated initial consensus.

Rather than centralising science policy functions, it may be better to reform many of the existing arrange-
ments, and build a centralised source for coordinating information flow between the institutions responsible
for performing the different science policy functions.

Each MEA should have a standing monitoring and science policy body. Open-ended basic research should
be conducted, possibly supported by UNEP, in order to anticipate new threats. Greater attention should be
focused on the existing gaps in the present science policy structure: waste disposal, fresh water quality, and
land-use practices.

Concerted efforts should be taken to recruit and train a generation of science advisory experts that is capa-
ble of interdisciplinary environmental research while remaining experts in a specific domain, and that is also
capable of communicating effectively to people outside a single domain.
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5. Financing Development and Interlinkages 2

Background

To understand the important relationship between financing and global environmental governance, it is neces-
sary to understand the controversy surrounding the notion of creating a global framework to finance sustainable
development activities.

While international discussion of financial assistance to developing countries for global environmental protection
can be traced back at least to the 1972 UN Conference on the Human Environment, it was the 1987 release of
the World Commission on Environment and Development, or the Brundtland Report, that first gave the issue of
financing sustainable development its first global policy prominence. While this report is most often cited for its
focus on defining sustainable development, it also cited the need for a “significant increase in financial support
from international sources’™ and initiated serious discussions of how revenue might be generated and channeled.

At the 1992 UN Conference on Environment and Development (UNCED) in Rio de Janeiro, one of the most con-
tentious issues focused on finance. A particularly heated debate centered on whether the industrialized countries
should pay for the costs of policy measures undertaken by developing countries in an effort to tackle global envi-
ronmental problems. This notion of “additionality,” i.e. financial resources that are on top of or additional to
existing official development assistance, was raised by the developing countries before UNCED and has been
raised many time afterwards. This issue, together with the general notion of “finance,” became a rallying cry for
the developing countries during the negotiations leading up to Agenda 21 which serves as the UN blueprint for
environmentally sustainable development.

Chapter 33 of Agenda 21 suggests that UNCED should “identify ways and means of providing new and addi-
tional financial resources, particularly to developing countries, for environmentally sound development pro-
grammes and projects...” Unfortunately, the euphoria following the Rio Summit dissipated soon thereafter as
decision-makers came to terms with the difficulties of resolving the $300 billion price tag to implement Agenda
21. Since the Rio Summit, the challenge of financing sustainable development on the global level has worsened
and its policy context has become more complicated.

Fortunately, there has been a much greater recognition of the importance of mobilizing adequate financial
resources to achieve the ambitious poverty reduction goals of the UN Millennium Declaration and to invest in
the sustainable development of the developing world. There is also growing global concern over the increasing
polarization between the haves and the have-nots in the world. There is now a more concerted effort to identify
and develop resource mobilization strategies for the developing world.

I. The GEF

When it was established, the Global Environment Factility represented a significant effort by the internation-
al community to engage in what is now referred to as clustering. The arguments made in favour of this insti-
tutional experiment pointed to the need to avoid the duplication or proliferation of institutions, to tap into the
comparative advantages of existing institutions, and to promote partnerships, co-operation and healthy com-
petition amongst development agencies. Some concern has been expressed that the GEF’s growing populari-
ty, and the consequent expansion of its focal areas, could overburden the GEF’s already limited resources.

The consolidation of more than one Implementing Agency into the GEF’s operations has led to a degree of
competition amongst these agencies, and competition can be healthy. All three agencies are required to
report regularly to the GEF Council on their GEF-related portfolios, and have also been called upon to
demonstrate, for example, the extent to which they have “mainstreamed” global environmental concerns
into their operations. Consolidation can lead to greater institutional efficiency, but it may also provide a
means for capping and containing developing country demands for increased resources

Participation by UNDP, UNEP and the World Bank as GEF Implementing Agencies has led each of these
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institutions to direct higher levels of resources towards global environmental objective than they might oth-
erwise have done.

Efforts are underway to promote greater “healthy” competition amongst the Implementing Agencies and
other agencies with the capacity to design and implement GEF projects. These include expanding the num-
ber of ““executing agencies”, including regional development banks and NGOs, as well as the introduction
of a “fee system” that would allow agencies to recoup the administrative costs of designing and implement-
ing GEF projects.

There appears to be a shift from the ‘UN versus Bretton Woods’ dynamic that characterised the relationship
between the Implementing Agencies during the GEF restructuring. Recent proposals from the GEF-SEC to confer
upon the GEF an ““autonomous institutional authority” have drawn criticism from all three Implementing
Agencies. This suggests that these Agencies share a common concern that the GEF’s consolidating role should not
expand to an extent that it becomes an institutional rival.

Key Findings and Conclusions

In recent years, discussions relation to the challenge of providing adequate financing for sustainable devel-
opment have become mechanical and predictable. The issue of financing sustainable development has also
become incorrectly framed as a case of charity to be disbursed from the wealthier industrialised world to the
poorer developing world. What is required is a fundamental reassessment of the way the international com-
munity currently views the relationship between financing and sustainable development.

The key to a possible solution may lie in the development of a more integrated policy approach that builds
on the inherent inter-linkages that exist between different environmental concerns and takes advantage of
the improved coordination among policy mechanisms.

There is evidence that the GEF’s position at the centre of more than one MEA has helped it to avoid funding
projects in one focal area that could have undermined the objectives of another focal area. For example, its
climate change portfolio has not included sequestration projects, which have been criticised as carrying the
risk of promoting forestation projects with an emphasis on monoculture, rather than species diversity.
Projects that hold the potential to interact with more than one focal area are grouped in a multifocal pro-
gramme area of its own, which promotes investments consciously designed to be complementary across
MEA objectives.

If greater synergy and coordination of multilateral environmental policy concerns can be achieved, it may be
possible to balance potentially competing international agendas for environmental protection law, policy,
and institutions (e.g. trade/investment and environment).

Regardless of amount, increasing the level of financial resources, without linking it to other types of institu-
tional reforms, is not going to ““solve” the global environmental dilemma. However, if properly enacted and
nurtured with adequate institutional support, innovative financing schemes may help leverage funds toward
addressing a wide range of sustainable development objectives.
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6. Implementation: Dispute Settlement and Enforcement

Background

Various MEAs have specific arrangements for responding to cases of non-compliance with commitments. In
particular, specific non-compliance procedures have been elaborated for a number of MEAs since the early
1990s, including the establishment of specialised committees. In other cases, responding to non-compliance
is dealt with by the COP, or by an open-ended subsidiary body under it. As an alternative to judicial enforce-
ment, MEAs have favored multilateral compliance schemes based essentially on monitoring and reporting.

I. Judicial versus Non-judicial Approaches

Strong arguments can be made in support of the current system of institutional monitoring, a system that
has, one should add, been relatively successful in terms of achieving compliance and avoiding disputes. At
the same time, there is no technical or specific reason why a system of judicial enforcement could not com-
plement, rather than replace, the current monitoring system. This could be done either (1) by injecting a
stage of third-party adjudication, based on the rule of law (not power-politics), into current compliance pro-
cedures, or (2) by providing for a distinct process of judicial settlement when compliance procedure have
failed to resolve a matter.

A. STRENGTHS OF JUDICIAL APPROACH

When states break environmental norms they are not currently subject to any compulsory jurisdiction. One
of the core benefits to be offered by a judicial settlement system is that it could bring a much greater level of
predictability to international environmental governance by ending serious violations of international envi-
ronmental law regardless of the perpetrator.

Without a judicial branch of international environmental law there is a danger that a two class society of
international norms will develop based on those that can be judicially enforced, such a WTO rules, and those
that can not. Judicial enforcement of international environmental law would help ensure that environmental
norms do not become second tier norms.

Even if judicial settlement is not the preferred option, such settlements may be the best available alternative
when serious and persisting disagreements have not been resolved through compliance: a judicial settlement
is better than no settlement at all.

B. WEAKNESSES OF JUDICIAL APPROACH

The contribution of judicial approaches to compliance may also be questioned because adjudication takes
place after the, sometimes irreparable, environmental damage has been done. Judicial approaches are
focused upon reparation and they do not generally include positive compliance incentives or preventative
measures.

One of the key weaknesses of using judicial measures to enforce international environmental law is that such
measures are inherently bilateral and confrontational. This may be inappropriate in an environmental context
when the responsibility for environmental damage is not always clear and where lack of compliance often
stems from lack of capacity rather than intention.

Formal judicial mechanisms may not be able to handle the inherent complexity involved in environmental disputes
which not only involve scientific uncertainty but also profound questions of social choice.

C. JUDICIAL MECHANISMS CURRENTLY AVAILABLE

There are already a number of judicial mechanisms that would be able to enforce international environmental
law if states chose to grant them the necessary jurisdiction. It would also be possible to expand the jurisdiction of
specialised institutions to include international environmental law. One of the most obvious and, perhaps, feasi-
ble options for enforcing international environmental law is to do so through domestic courts. Each of these
approaches has its own strengths and weaknesses.



i. International Court of Justice (ICJ)

The ICJ could, as is, be utilised in regard to international environmental law. The ICJ is the only international
court with universal jurisdiction, both in terms of the states that can bring cased before it and also relation to
the subject matter that it can be asked to examine. The court’s jurisdiction is strictly limited, however, in that
it can only be exercised if both disputing states agree to it ex ante or if they both agree to send a specific
environmental dispute to it. Few states have subjected themselves to the compulsory jurisdiction of the ICJ.

One of the major weaknesses of the ICJ within the environmental framework is that it is designed for use by
states and it does not cater well to non-state actors, although certain UN bodies can ask the court for advi-
sory opinions. It is also true that grievances against private entities can be brought to the court pursuant to
the doctrine of espousal or diplomatic protection, where states take up an individuals’ case in front of the
court. It would also be possible to apply the ‘Train Smelter’ principle where no state is assumed to have the
right to permit the use of its territory in such a manner that would cause injury in another or to the property
of another.

It would be possible to adjust the statute of the court to take into account the specific needs of environmen-
tal disputes, although the court can already meet many of these needs. First, the court already has a
Chamber for Environmental Matters, although no state has yet made resort to it. Second, when facing com-
plex questions, the court can seek specialised scientific advice. Third, it is possible for intergovernmental
organisations and non-governmental organisations to submit information or, amicus curiae briefs, to the
court.

ii. Permanent Court of Arbitration (PCA)

The PCA offers a broad range of services for resolving disputes between states, between states and private par-
ties, and disputes in which intergovernmental organisations are involved. In June 2001, member states adopted
a set of Optional Rules for the Arbitration of Disputes Relating to National Resources and/or the Environment,
which take into account the special needs of environmental disputes. The rules can facilitate arbitration
between two private entities, they allow for the optional use of panels of experts in environmental law and
environmental science and conservation.

The primary limitation of the PCA is similar to that of the ICJ in that its jurisdiction has to be agreed volun-
tarily by the disputing parties. Other limitations relate to the fact that the PCA is not a standing court nor is
it, arguably, a judicial organ.

iii. International Criminal Court (ICC)

The ICC would be unique in that it would allow the prosecution of individuals under international law, which
makes it an attractive mechanism for enforcing international environmental law. Making individual polluters
directly responsible for their actions, both in terms of civil damages and criminal punishment, would
strengthen international environmental law immeasurably.

The key weakness of the ICC is that it will only deal with serious international crimes: genocide, crimes
against humanity, war crimes, and the crime of aggression. At this point, the environment is only relevant to
the jurisdiction of the court in the context of war crimes, although a case could be argued to expand the
general mandate of the court to cover the most serious environmental crimes. The danger here would be
that by including environmental crimes within the jurisdiction of the ICC they risk being overshadowed by
more shocking crimes such as genocide.

iv. Domestic Courts

The potential importance of domestic courts cannot be overestimated. The key advantages of using domestic
courts to enforce international environmental law are that these courts are already fully operational, already
funded, and are accessible to private parties. A potential weakness is that it may be difficult, because of state
immunity, to sue foreign governments through domestic courts, although most courts do provide for some
form of redress against the domestic government.

Another significant factor to take into account is that while some environmental norms should be considered
to be universal, domestic courts appropriately allow some norms to be tailored to the particular needs and
level of development of each country.
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D. WTO DISPUTE SETTLEMENT MECHANISM

Some aspects of the environment are already under compulsory jurisdiction within other international
regimes. Most notably, this refers to international trade law and also the law of the sea. Some key issues
need to be considered in-depth when considering how international law relates to the remaining body of
international law.

There are fundamental differences between the values, principles, and priorities that underpin environmental
protection and those that drive the desire for global liberalisation of trade. For this reason, the possibility of
relying on the WTO dispute settlement mechanism for resolving disputes regarding trade related MEAs
should be approached with caution.

i. Potential Role of WTO Dispute Settlement

Most MEAs do not have the same legally enforceable compliance mechanisms that are to be found in WTO
agreements. This has led some environmental groups to call for the WTO to modify its interpretation of ‘like
products’ to permit trade discrimination on environmental grounds. This would mean that the WTO would,

in a sense, act as an enforcement agency for universally held environmental norms.

It would be possible for the WTO to undertake such a role in regard to environmental standards that are
universally held, and for which WTO members have agreed to forgo their right not to be discriminated
against. This already occurs in regard to the trade of endangered species, living modified organisms, stolen
goods, narcotics, and many other products.

The WTO'’s role becomes much more complicated when there is no consensus within the WTO member-
ship in regard to a given environmental standard or objective. The role played by the WTO in interna-
tional environmental governance would be increased dramatically if it were left to the organisation to
decide which ‘almost’ universal environmental standards could be enforced through trade discrimination
and which could not.

The conditions under which trade discrimination is permitted, and the manner in which it could take place,
should be outlined within the MEAs themselves. If these conditions are not set out within the MEA then this
would cause problems for the WTO. A problem would arise, for example, if a party to an MEA undertook a
discriminatory trade measure against another WTO member that was not a party to the MEA. Dealing with
such a dilemma would involve several questions for the WTO dispute settlement process. These would
include whether the measure could be justified as an exception to WTO rules and what level of importance
should be ascribed to the existence of an MEA in determining whether the measure in question is really ‘nec-
essary.” The likelihood of a ruling in favor of the measure may be enhanced if the measure were taken in
pursuit of the objectives of a broad based MEA to which all, or most, WTO members belonged.

II. A World Environment Court (WEC)

One of the key weaknesses in the current international environmental governance system is, arguably, the
absence of a compulsory dispute resolution mechanism to which states, and possibly non-state actors, can
automatically resort in order to enforce the great regulatory environmental treaties of modern times, such as,
CITES, the Montreal Protocol, and the Climate Change Convention. Some would argue that the most effec-
tive way to get states to agree to some form of binding and law-based dispute settlement procedures is
through the establishment of a world environment court.

A key supporting argument for the establishment of a WEC, is that states tend to grant compulsory jurisdic-
tion more easily to specialised courts, tribunals or compliance mechanisms empowered to enforce certain
treaty-specific claims. The experience of the ICJ has demonstrated the reluctance of states to recognise com-
pulsory universal, or even semi-universal, jurisdiction.

The establishment of a WEC may be more acceptable to states if it is perceived as being the necessary judi-
cial branch of a new World Environment Organisation, or any other structure that would coordinate the
myriad of MEAs now in existence. A WEC could be brought under the control of the political bodies of the
new WEO in a way similar to the control exercised by the WTO'’s dispute settlement body over panels and
the Appellate Body. Within this framework, a WEC could be considered as part of a trade-off in a wider
package of commitments that would acceptable to all states.



A. INDEPENDENCE

The independence and expertise of the WEC, including balanced geographical representation of member-
ship, would be crucial for legitimacy. In this regard, it is also important that membership includes scientists
and other relevant experts and that it not be limited to experts in international environmental law.

B. LEGITIMACY

The legitimacy of the court would also be enhanced if non-state actors were allowed access, although the
exact nature of this access needs further consideration. If such actors were allowed to bring cases before the
court, some form of filter would need to be installed to ensure that frivolous, publicity related, or politically
motivated cases were not allowed to consume the court’s resources.

C. RELATION WITH OTHER COURTS

A WEC should engage in judicial cross-fertilisation and inter-institutional dialogue. This could be achieved by
referring to the judgements of other international courts such as the ICJ, and by asking the option of other
international organisations on factual matters.

If international environmental law enjoyed a significant degree of ‘direct effect’ in domestic law, it would be
useful to allow domestic courts to request preliminary rulings from a WEC. This would ensure uniformity of
international environmental law and also create an important bridge between the WEC and national courts.

D. BINDING EFFECT OF JUDGEMENTS

It would be crucial that WEC decisions were legally binding on disputing parties. This could be achieved by
the decision itself, as in the ICJ, or upon adoption of the decision by some political organ (of a WEO for
example) that operates in the same manner as the WTO dispute settlement body.

E. REMEDIES, REPARATIONS, AND NON-COMPLIANCE

Remedies must include cessation of the illegal act as well as reparation for damage caused. Assurances of
non-repetition may also prove useful. In addition, if the notion of environmental crimes were recognised,
this would allow for imprisonment and fines. This would be particularly relevant in cases brought against
individuals.

The question of calculating exact ‘damages’ will be difficult and reparations would possibly need to be
capped.

Positive incentives would be needed to help developing countries obtain compliance with MEAs. A positive
measure may be to use monies paid in fines to establish a fund to facilitate implementation in developing
countries.

Compliance with WEC decisions would need to be monitored by some multilateral body and not by the success-
ful party. In cases of non-compliance, the WEC should play a key role in determining appropriate countermea-
sures such as suspension of voting rights or, at an extreme, trade sanctions.

lll. Expanding the Mandate of the UN Security Council

The mandate of the UN Security Council is already being reinterpreted to accommodate non-traditional
threats to peace and security and the relationship between environmental degradation and security has
already featured in several key UN documents.

A. ENVIRONMENTAL THREATS IN TIMES OF ARMED CONFLICT

In the case of already-existing inter-state armed conflict which arises partially or predominantly because of
environmental or resource depletion, it is within the Security Council’s mandate under Article 39 of the UN
Charter to determine that the conflict itself constitutes the threat to peace and security and act accordingly.

A more contentious issue is whether the Security Council has or should have a mandate to act when environ-
mental degradation or resource depletion is determined to be a key cause of or antecedent to violence within



a state and, if it does, what kind of action would be most appropriate. The precedent for expanding a man-
date for such intervention would almost certainly need to rely on analogy with humanitarian intervention.

The Security Council could determine, under Article 39, that environmental degradation or resource deple-
tion and the violence or armed conflict that resulted constituted a gross abuse of human rights. However this
would require more certainty in international law than presently exists about whether there is a recognised
human right to a clean and safe environment. At present, such claims are articulated almost entirely in soft-
law declarations or in formal agreements and treaties other than human rights law.

B. ENVIRONMENTAL THREATS TO PEACE AND STABILITY

It is not clear whether the Security Council has or should have a mandate to act against general environmen-
tal threats to peace and security or, in an even broader context, to act against environmental pariah states or
enforce compliance with international environmental law.

Under the Charter, member states themselves can determine that environmental disputes between or
among them are likely to constitute a threat to peace. The Secretary-General is also able to bring to the
Council’s attention matters that are considered to be a threat to international peace and security. The
grounds for Security Council action in such cases has been assumed to rely on states’ individual or collective
right to self-defence, under Article 51. In this case, the state would have a right to self-defence against envi-
ronmentally destructive activities that have a transboundary impact.

C. ACTIONS AVAILABLE TO THE SECURITY COUNCIL

The Council can investigate and mediate, appoint special representatives or request the Secretary-General to
do so. It can determine the principles upon which peaceful settlement should be reached. It can employ its
‘good offices’ in times of environmental dispute. Article 36(3) of the UN Charter allows the Security Council
to encourage parties to a legal dispute, which would include those relating to treaties on the environment
and resources, to seek arbitration from the International Court of Justice.

Under Article 41 the Council may recommend sanctions or the severance of diplomatic relations. Sanctions in
particular have been identified as a ‘particularly effective measure for environmental delinquencies.’
Nevertheless, as the imposition of economic sanctions against Irag demonstrates, sanctions tend to affect the
poorest and most vulnerable in the target state and could, in fact, exacerbate environmental degradation and
its impact on human security rather than mitigating it.

The deployment of force and military strength is contentious as a modality for responding to environ-
mental scarcity and insecurity, even in the context of a response to armed conflict. Military intervention
could itself result in further environmental damage. Such deployment might be able to halt any further
environmentally destructive behaviour on the part of aggressors but it has limited or no utility as a strat-
egy for environmental repair.

Within the context of the enhancing the Security Council’s overall role in preventative diplomacy, the
Secretary-General has also identified a number of strategies, especially under Chapter VI of the Charter,
through which the Security Council’s role in addressing environmental threats may be enhanced. These
include the consideration of periodic reports from the Secretary-General on issues likely to constitute poten-
tial threats (including natural resources) and the expansion of Security Council fact finding missions.

Key Findings and Conclusions

There is a strong need for coherency and complementarity between international environmental law and the
wider corpus of international law. Whatever dispute settlement, enforcement, or judicial mechanisms are
established to support international environmental governance, they must be able to work in close coordina-
tion with other international organisations, courts, tribunals, and also the wider nongovernmental community.

It is also crucial that any reforms put in place to strengthen international environmental law, draw lessons
from the mistakes committed in regard to the GATT/WTO system. While it has been less so the case in
recent years, when it was first established the trade regime was wrongly considered as a special regime de-
linked from other rules of international law, including international environmental law. It is in fact this de-
linking of the trade regime that represents a large part of the current challenge for the architects of interna-
tional law.



The lack of compulsory universal, or semi-universal, enforcement or dispute settlement mechanisms within
international environmental law is the result of a political decision on behalf of states that will not be
resolved by institutional reform. Judicial settlements have not happened because states are reluctant to grant
jurisdiction to courts and tribunals that would allow states and or non-state actors to challenge their environ-
mental policies or conduct.

Given the judicial alternatives already available for enforcing international law there would be little use in
setting up a new World Environment Court if its role was simply to facilitate the settlement of environmental
disputes under specific MEAs. Such a court could carry out a broader function, and would also be more fea-
sible, if it were created as the judicial branch of a World Environment Organisation. Whether such an organi-
sation is likely to be established any time soon is, again, a more a question of international political will than
a search for effective institutional design.

Until such point in time, if ever, that the political will to exists to establish an international judicial organ,
with both compulsory and universal jurisdiction, the purposes of international environmental governance
may be well served by strengthening concern for the environment within other international regimes such as
trade (WTO dispute settlement mechanisms) and peace and stability (UN Security Council).

The WTO system relies on dispute settlement, rather than compliance review, because its aim is to ensure
the certainty of mutual obligations. This may be appropriate for a regime in which reciprocity is the central
value, but it may not be appropriate for the environment regime. Environmental protection is based more on
the idea of protecting public goods, so the incentives underpinning the trade system are not relevant. In
addition, environmental protection has substantive, measurable environmental objectives that could not be
taken into account within the WTO’s dispute settlement system.

WTO dispute settlement does not take into account the possibility that non-compliance is due to a lack of
capacity to comply rather than a lack of will. The WTO system is considered strong because there is a possi-
bility of a trade sanction in the event of non-compliance. Yet, these trade sanctions are counterproductive
when considered within an environmental context, particularly when the particular concerns of developing
countries are taken into account.

For the environment regime, the compliance review procedures of the MEAs may be more effective because
they are not as confrontational as those in the WTO and because they can be directly linked to technical
assistance.

There is considerable evidence that governments now view environmental degradation as crucial to their
broader security interests. The International Court of Justice has also identified ‘ecological balance’ as central
to the ‘essential interests of all states.” Yet, this is probably insufficient to establish a mandate for the Security
Council to take action on the grounds of environmental collective self-defence in the absence of armed con-
flict. Such a right might be strengthened if the Security Council were to issue a decision, as it has in relation
to terrorism, stating that environmental practices with severe consequences constitute a threat to interna-
tional peace and security and are contrary to the purposes of the Charter.

The view that states, or more particularly political regimes or governments, lose their sovereign right to non-
intervention and legitimate statehood in cases of gross human rights abuses could be extended to environ-
mental degradation and the potentially non-derogable norm of planetary trust. The problem here rests on
whether international environmental law provides a normative or legal basis for such directives.

International environmental law articulates a number of principles which suggest that states are bound by a
global environmental obligation. These principles include the precautionary principle and the requirement
that states should not cause damage to the environment of other states or to areas beyond national jurisdic-
tion. If these principles were determined to have achieved the status of customary international law or
peremptory norms from which no derogation is permitted, this might allow the Security Council to act to
protect the environment based on the claim that the ‘fundamental values of the international community’
were being violated.
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7. Widening Participation

Background

While the environment regime already has more non-governmental participation than any other regime,
room for improvement still exists. In this context, any reform of the international environmental governance
system would present an opportunity to address the question of non-state participation in the international
governance system.

The need to engage both the corporate sector and NGOs within the processes of international environmen-
tal governance is becoming increasingly urgent. This is partly because of the unrest that stems from a grow-
ing sense of exclusion from all the processes of global governance, not just environmental governance.

One of the key questions relating to the level of stakeholder participation in the processes of international
environmental governance is how to balance the need for expert decision making based on complex scientif-
ic information and uncertainty, with the need to gain the legitimacy associated with open and representative
decision-making.

It is clear that non-state actors have a key role to play in the ethical and sustainable development and use of
biotechnology. NGO participation has often been particularly constructive, for example, in regard to the
negotiation of the Biosafety Protocol of the Convention on Biological Diversity, the UN Framework
Convention on Climate Change, and others.

NGOs can, and do, have a useful monitoring function, particularly within conservation conventions, because
they can serve as counterweights to national monitoring and help ensure accountability.

I. Constructive Role for NGOs

While NGOs have played a constructive role in many UN led negotiation, in most instances this role has not
been formally established and their participation has been at the discretion of the Chairperson. The level of
NGO involvement in different meetings varies greatly depending on both the issue area and the political cur-
rent permeating each specific meeting. These irregularities and the lack of coherent, across the board, guide-
lines are one of the leading causes of frustration among non-state actors seeking access to the processes of
international environmental governance.

One of the core dilemmas relating to NGO participation in international environmental negotiations and
meetings relates to the question of legitimacy and representation. How to prove that NGOs represent who
they say they represent, and how to ensure that NGO representation is geographically and politically bal-
anced. At this stage, the most prominent NGO presence at many international environmental negotiations
tend to be the well known, well resourced, international NGOs, while many of the smaller national NGOs
are still struggling to be allowed to participate at all.

A. THE CSD MULTI-STAKEHOLDER DIALOGUE AS A MODEL

With the adoption of Agenda 21, UN-sponsored conferences have increasingly tended to promote broader
public participation. The CSD has adopted the principle of multi-stakeholder dialogues. These provide a
forum in which different groups with diverse interests can interact with one another to establish common
ground, thus contributing to building trust between all parties as well as between governments.

It is still unclear how the multi-stakeholder contribution within the CSD process is to feed into the main
process. Many NGOs are concerned that while the multistakeholder dialogues present NGOs with a voice,
there is still nobody listening.

Some NGOs have also expressed concern about whether the increasing number of new actors participating in
the multi-stakeholder dialogues is serving to downgrade the general position of NGOs. The CSD Secretariat,
and also national delegates, has only a limited amount of time available for consulting with an expanding num-
ber and range of groups seeking attention, time, and space.



Furthermore, the term NGO as it is used within the multi-stakeholder dialogue does not make a clear distinc-
tion between non-profit NGOs and business-funded NGOs. This has led to a significant amount of frustra-
tion on behalf of the non-profit NGOs.

Il. Constructive Corporate Sector

The corporate sector represents a crucial reservoir of technological innovation and investment capital. In a peri-
od of globalisation, privatisation, and liberalisation of markets, they are seen as one of the most important
forces to shape the future of the world. This is no less the case in regard to the effective and efficient function-
ing of the international environmental governance system.

In regard to the implementation of MEAs, cooperation from the corporate sector is crucial. The challenge
here is to encourage the corporate sector to not only engage, but also play a constructive role, in interna-
tional environmental decision-making. The corporate sector would be able to make a much more substantial
contribution to the purposes of international environmental governance if it could be coaxed into playing
more of a leadership role.

From a corporate perspective, constructive engagement would require more predictability in regard to cur-
rent and potential government regulations. As recent developments in relation to the Kyoto Protocol of the
UNFCCC have demonstrated, however, decreasing predictability coincides with the increasing politicisation
of the environment debate.

Key Findings and Conclusions

A positive move forward in regard to the question of participation would be to ensure that any reforms
within the international environmental governance system adhere to good environmental governance princi-
ples such as those in the Aarhus Convention on Access to Information, Public Participation in Decision-
Making, and Access to Justice in Environmental Matters.

The Commission on Sustainable development has represented a useful experiment in increased non-state
participation in international environmental fora and it has revealed some of the key challenges for designing
more inclusive models of negotiation. Primarily, these challenges relate to the question of how such a large
number and broad diversity of actors can be brought into the international environmental governance
process in a constructive and equitable manner. Few concrete models have been put forward in an effort to
resolve this dilemma and much research is needed in this area.

As the question of non-governmental participation is so vital to international environmental governance, it is
important that advocates for increased participation set realistic targets. It is unlikely, for example, that states
will support an equalisation of state and non-state actors by replicating the ILO model of participation within
the environmental regime.

One possible realistic model of participation may be the Organisation of Economic Cooperation and
Development, which has business and trade union advisory committees that interact with governmental
committees and can make recommendations. Establishing a formal role for such committees may be use-
ful both within an MEAs context and in relation to some of the broader environment related international
processes.

A critical question that NGOs must ask themselves, is whether a formal, structured, role within the processes
of international environmental governance would best serve their long term interests. In becoming part of
the process, these NGOs would risk losing some of their independence
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8. The Need for Overall Policy Direction

Background

The international community, in the past decade, has expressed growing concern over the proliferation of
international legal and institutional arrangements aimed at addressing specific environmental problems. This
concern centers not only on establishing a functional framework for coordinated international action but also
for maximising the limited resources available for environment protection.

Recently, the Secretary-General of the United Nations established a Task Force on Environment and Human
Settlements as part of the overall reform of the United Nations, and noted the formidable challenge facing
the international community in attaining “a sustainable equilibrium between economic growth, poverty
reduction, social equity and the protection of the Earth’s resources, common and life support systems.” He
also concluded that experience had demonstrated the need for a more systemic approach to policies and
programmes through mainstreaming the United Nations commitment to sustainable development.

Many of the specific proposals put forward with this goal in mind involve reforming existing UN bodies in an
effort to provide them with a broader role, for example, UN Trusteeship Council, UNEPs Global Ministerial
Environment Forum, the Commission on Sustainable Development, the Economic and Social Council, and
the UN General Assembly.

I. The UN Trusteeship Council
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The 1995 Report of the Commission on Global Governance suggests that a single body ‘should exercise
overall responsibility acting on behalf of all nations, including the administration of environment treaties
related to the commons." The commission also suggested that the United Nations Trusteeship Council
should fulfil this role.

Present proposals for reform of the United Nations make reference to ‘a new concept of trusteeship® in an
explicitly environmental context. In his July 1997 Report "Renewing the United Nations: A Programme for
Reform™ the UN Secretary General proposed that the Council "'be reconstituted as the forum through
which Member States exercise their collective trusteeship for the integrity of the global environment and
common areas such as the oceans, atmosphere and outer space. At the same time, it would serve to link
the United Nations and civil society in addressing these areas of global concern, which require the active
contribution of public, private and voluntary sectors.” This links collective trusteeship with emerging con-
cepts of global governance.

Further elaboration is contained in the Secretary-General's note on a new concept of trusteeship (UN Doc.
A/52/849), which supports the concept of a "high-level deliberative forum that could take a comprehensive,
strategic and long-term view of global trends and provide policy guidance in those areas to the world com-
munity. A new high-level council with a well-defined mandate that does not create overlaps or conflicts with
existing intergovernmental bodies could serve that purpose’.

The International Trusteeship System was established by Chapter XIl of the UN Charter (Articles 75-85) with
Chapter XIll addressed to the formation of the Trusteeship Council (Articles 86-91). The obligations of the
trustee are set forth in Article 76 (basic objectives of the trusteeship system) and include the promotion of
‘the political, economic, social and educational advancement of the inhabitants of the trust territories, and
their progressive development towards self-government or independence’.

While the Charter provisions provide a general framework, it is the trusteeship agreement which functions
like a deed of covenant, setting forth the terms of administration and forming the legal basis for its exercise.
The trust purposes set out in Article 76 of the UN Charter address a range of matters relating to the adminis-
tration of the territory but do not specifically address environmental concerns as such. Nonetheless provi-
sions regarding the safeguarding of ‘native land and resources in the interest of the native population' might
be read in this light.

Article 77 of the UN Charter provides for three categories of trusteeship territory according to provenance,
namely: (1) territories previously held under mandate; (2) territories which may be detached from enemy



States as a consequence of World War II; and (3) territories placed voluntarily under UN jurisdiction by the
State(s) responsible for their administration. In respect of environmental matters it is the third category of
United Nations trusteeship that offers perhaps the most scope, although no new territory has in fact been
placed voluntarily under the trusteeship system. It was under this category that ‘unofficial suggestions’ were
made for the Arctic and Antarctic areas to be placed under the trusteeship system.

The Trusteeship Council is governed by Chapter XII (Articles 86-91) of the UN Charter. Membership is set
out in Article 86 and comprises the five permanent members of the Security Council, and those Members
administering trust territories with the election of such additional members as is necessary to ensure an even
balance in membership between administering and non-administering members.

The functions of the Trusteeship Council include examination of reports from the Administering Authority of
trusteeship territories regarding the political, economic, social and educational advancement of the peoples
of the Trusteeship Territory and the examination of petitions from, and periodic missions to, the Trust
Territories in consultation with the Administering Authority.

The cornerstone of the Trusteeship System is international accountability. The League Mandates System
relied principally upon two kinds of securities of performance of trust obligations under Article 22 of the
Covenant: annual reports, reviewed by the Mandates Commission and subject to the satisfaction of the
League Council. The reporting function was an essential element of the League's mandate system, required
by Article 22 of the Covenant.

Under the UN Trusteeship System, accountability is ensured via the Trusteeship Council, the General
Assembly and, ultimately, the International Court of Justice. Membership of the Council is open to govern-
ment representatives drawn from the three categories indicated in Article 86; additionally, observers were
permitted at Council meetings from the beginning, specifically representatives of ECOSOC and UN spe-
cialised agencies.

Its primary functions were to consider the annual reports submitted by the administering authorities in
response to a questionnaire formulated by the Council; to consider petitions in consultation with the admin-
istering authority; and to make periodic site visits to Trust territories. Petitioners could, exceptionally, request
an oral hearing before the Trusteeship Council or during a site visit. Further requests for information from
the petitioner might be forthcoming following the submission of a petition, drawing the petitioner further
into the process, but with no power in the Council nor in the General Assembly to make binding decisions.

A. AN ENVIRONMENTAL TRUSTEESHIP

It is not difficult to see the parallels between the mechanisms of the existing UN Trusteeship Council and
those that have been developed for oversight of the effective implementation of international environmental
treaties:

- Reporting by States and by Treaty Secretariats
- Membership of Council open to suitably qualified individuals, observer status for NGOs.
- Intergenerational aspect implicit in trust concept

There are several important issues to be considered in the design of an ETC. The first relates to the question
of Charter amendment, from which a number of legal consequences arise quite apart from the need to satis-
fy the procedural obligations contained in Article 108 of the UN Charter.

i. Duration

Unlike the original Trusteeship System, the objectives of which could ultimately be satisfied, an ETC will need
to function in perpetuity, much like the UN itself. Given the normative character of environmental obliga-
tions and the continuing capacity of States (and other entities) to irrevocably alter or harm the human envi-
ronment, there is no prospect of the ETC achieving a fixed goal of perfect environmental conditions.
Moreover, if an intergenerational dimension is to be expressly integrated in the functions of the ETC, unlim-
ited duration is essential. To establish a permanent ETC would require an amendment to the UN Charter.

ii. Scope of Charter Amendments

It is doubtful whether the political will exists to revisit the Pandora's box of Article 1 of the UN Charter.
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Greater attention should more properly be devoted to the elucidation of the ETC's mandate in an amended
Article 87. From a treaty law point of view, it is not necessary to amend Article 1 in order to support amend-
ments to Chapters Xll and XlIl, not least because of the dynamic and evolutionary approach to UN Charter
interpretation that has been adopted.

iii. Relationship between ETC and other Intergovernmental Bodies

Under Article 103, UN Charter obligations prevail over obligations under any other international agreement.
This would apply to any amendment of the trusteeship provisions to establish an environmental mandate,
unless express wording to the contrary is used. In his 1997 Report the UN Secretary-General specifically calls
for a well-defined mandate for the revamped Trusteeship Council "'that does not create overlaps or conflicts
with existing intergovernmental bodies.” There are two potentials for conflict: between substantive obliga-
tions (addressed in Article 103), and between treaty institutions and mechanisms (not overtly addressed). Of
particular concern is to ensure that the ETC complements existing supervisory, implementation and enforce-
ment mechanisms.

Without the political will for a reform of the magnitude of a reformed Trusteeship Council, what remains
under current consideration is a relatively modest proposal for a high-level deliberative forum that would not
trespass on the mandate of existing specialised agencies.

Key Findings and Conclusions

There is little political will to support reshaping the UN Trusteeship Council to give it a specialised environ-
mental role. To progress with such a proposal would require amendment of the UN Charter if any alteration
in the composition and/or functions of the Trusteeship Council is to be made, one reason why this idea, pre-
viously floated in advance of the 1992 United Nations Conference on Environment and Development, was
then dropped.

Amendment of the treaties establishing the specialised agencies might also be needed if the trusteeship idea
were intended also to reduce ‘juridical fragmentation® within the UN system.

1. Global Ministerial Environment Forum (GMEF)

In 1999, the UN General Assembly established the GMEF as an annual, Ministerial-level, forum, with the
UNEP Governing Council constituting the forum in the years that it meets in regular session, and in alternate
years it is to take on the form of a special session of the Governing Council. Participants are to:

... gather to review important and emerging policy issues in the field of the Environment, with
due consideration for the need to ensure the effective and efficient functioning of the gover-
nance mechanisms of the United Nations Environment Programme, as well as possible financial
implications, and the need to maintain the role of the Commission on Sustainable Development
as the main forum for high-level policy debate on sustainable development.?

The relationship and distinction between the GMEF and UNEPs Governing Council is complex and remains
to be clarified. In some ways the GMEF is very different from the traditional UNEP Governing Council. The
GMEF will address issues that are beyond UNEP’s programme, and operate in a different manner than the
Governing Council. However, since UNEP’s role in supporting the GMEF and the implementation of its rec-
ommendations is pivotal, it may be appropriate to link the GMEF closely to the Governing Council by, for
example, deeming GMEF meetings as a special session of the Governing Council.

The functions of the Governing Council, under UN General Assembly Resolution 2997, are sufficiently broad
that they capture most of the functions of the GMEF. UNEP’s Committee of Permanent Representatives pro-
vides a useful basis for an inter-sessional process for the GMEF.

So far, three meetings of the GMEF have taken place and these have been successful in raising the profile of
the environmental agenda. More thought is needed, however, to define the role and structure of the GMEF
if it is to fulfil the aspirations set for it by UNEP. The Committee of Permanent Representatives has argued
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that the GMEF should be:

[P]laced as the cornerstone of the international institutional structure of International
Environmental Governance. It should provide general policy guidance to and promote coordina-
tion with the other relevant organizations in the environment field, while respecting the legal
independence of the MEAs. GC/GMEF should become the central forum for Ministerial policy
discussions along the lines of a refined ""Malmd model™, i.e. a well focused and weill structured
forum for its extensive discussions to define priorities and address problems and needs - institu-
tional, operational and financial - in the global environmental field. *

KEY FINDINGS AND CONCLUSIONS

An effectively functioning GMEF could help strengthen the normative authority of UNEP. It could clarify the
links between UNEP and existing instruments, such as MEAs. It would also clarify the role of UNEP in con-
tributing to the wider sustainable development agenda. Similarly, as the G-77 has recently proposed, the
GMEF could be remodelled to transcend the mandate provided the UN General Assembly and *'provide gen-
eral policy guidance to, and promote coordination with, the other relevant organizations in the environmen-
tal field".

The President of the UNEP Governing Council has proposed that the GMEF consider grouping issues relating
to environmental assessment and monitoring, early warning, and emerging issues. It is further suggested
that the GMEF consider addressing the environmental aspects of one or two selected issue areas on an
annual basis. The President also suggests having the UNEP Committee of Permanent Representatives contin-
ue to play its mandated role in monitoring the implementation of GC/GMEF decisions, as well as the prepa-
ration for the sessions. All of these suggestions would appear likely to enhance the impact and effectiveness
of the GMEF and have the potential to usefully link with UNEP’s current focused mandate.

While the GMEF is too new to make much of an assessment of its effectiveness, it is already clear that a
fuller examination of its functions and membership needs to take place. In addition, the size of the bureau
and the Rules of Procedure may need to be altered. Ultimately, an amendment to UN General Assembly
Resolution 2997 may need to be adopted. The specific functions of the GMEF should be sufficiently clarified
so that the distinction between it as a normal Governing Council meeting become more apparent, and to
ensure that the participants in a GMEF meeting are fully unencumbered in addressing issues that are beyond
the current UNEP programme.

To be effective, the GMEF will need structured mechanisms to ensure a meaningful civil society input. Civil
society input will be all the more important, since the intent of the GMEF is to be a different type of forum
than other intergovernmental bodies, in the sense of promoting ““actual debate, more in-depth discussions,
more interaction with major groups to produce innovative strategies that can meet tomorrow’s challenges.”
It has been suggested that the GMEF adopt “CSD-style approaches” to interactive discussion between
States and observers.

The results of GMEF deliberations should be fed through the UNEP process, as well as throughout the EMG.
It is an open question as to whether the GMEF should report to ECOSOC or directly to the UN General
Assembly. Having it report to ECOSOC, as well as to the UNGA might be appropriate, since ECOSOC
would be able to link the results more closely to the work of the CSD, which also reports to it.

The President of UNEP has recently suggested that environmental policy and financing issues be better
linked by having the GMEF play a stronger policy advisory role to multilateral financial institutions and the
GEF, including through regular dialogues with the heads of these institutions. This could also lead to
increased and coordinated funding of GMEF outputs.

It is important that the work of the GMEF does not become undermined or paralyzed by the political
dynamics that have adversely impacted on the effectiveness of the Commission on Sustainable

UNEP/IGM/4/INF/4,17 November 2001Contribution of the Committee of Permanent Representatives to the
United Nations Environment Programme, Open-Ended Intergovernmental Group of Ministers or their Represen-
tatives on International Environmental Governance, fourth meeting, Montreal,30 November-1 December 2001.
Supra, note 9. G-77, Non-Paper, 5.10.2001, adopted provisionally by the G-77 Nairobi Chapter at its General
Counsel Meeting on 5 October 2001.
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Development. Much of this will depend on the political will of the GMEF Members, but also on the clarity of
the mandate and programmes of the GMEF, as well as its structure. A clear division between the GMEF and
the CSD must also be apparent, although the two agendas might also usefully be linked for particular items.
In principle, the starting point should be that the GMEF addresses environmental issues, with a view to
achieving sustainable development, whereas the CSD seeks to create appropriate balances between all three
pillars of sustainable development: environment, economics and social equity.

In order to ensure that the GMEF can address all environmental issues, it is necessary to ensure that the
membership is not limited to environment Ministers. Some environmental issues, such as fisheries and
forests, are traditionally dealt with by other ministries other than the environment. The need to include other
ministers supports the suggestion that GMEF membership should not be limited to UNEP Members, since
UNEP members tend to be represented at UNEP through their environmental Ministries.

In principle, the participation of representatives of other international institutions that impact on the environ-
ment in the GMEF should be encouraged. This could be achieved by convening meetings of the EMG adja-
cent to meetings of the GMEF. Depending on what the membership of the EMG is, it would also be useful
to allow the GMEF the right to invite representatives from agencies or organisations on an ad hoc basis,
depending on the agenda items.

I1l. Commission on Sustainable Development (CSD)

In 1992, the UN General Assembly endorsed the recommendations made in Chapter 38 of Agenda 21 in
regard to the establishment of follow-up international institutional arrangements. They requested ECOSOC
to set up the Commission to ensure effective follow-up to the Conference, to enhance international cooper-
ation, rationalise intergovernmental decision-making capacity for the integration of environmental and
development issues, and to examine the progress of the implementation of Agenda 21 at the national,
regional and international levels. The Commission on Sustainable Development was formally established by
Council decision 1993/207.

The CSD is composed of fifty-three members elected for terms of office of three years. It meets annually for
a period of two to three weeks and receives substantive and technical services from the Department of
Economic and Social Affairs/Division for Sustainable Development. The Commission reports to the ECOSOC
and, through it, to the Second Committee of the General Assembly.

The CSD is involved in coordinating the Rio follow-up within the UN system with the Interagency
Committee on Sustainable Development (IACSD), a subsidiary body of the Administrative Committee on
Coordination (ACC). CSD sessions are prepared with the help of Ad Hoc Intersessional Working Groups,
which precede the regular sessions. These include governmental experts and provide an opportunity for con-
tributions from major groups as well as from independent experts.

One of the strengths of the CSD is its engagement of civil society stakeholders, as evidenced by the more
than 1000 NGOs accredited to the CSD. UNCED witnessed the increased involvement of non-governmental
actors in UN processes and at national and regional levels and, in creating the CSD mandate, governments
recognized the important role that Major Groups* would have in the realization of Agenda 21. Accordingly,
the CSD provides the Major Groups with the highest level of involvement of any UN Commission.

The multi-stakeholder dialogues in recent CSD sessions have fostered an innovative approach by attempting
to generate action-oriented dialogue between governments and major groups concerning a sector, such as
agriculture or industry, and identifying future policies and actions that will contribute to advancing sustain-
able development objectives. Furthermore, the CSD and the Agenda 21 implementation process have con-
tributed to legitimising the involvement of non-governmental actors at a national level in many countries.
Another area in which some observers regard the CSD as effective is national reporting on Agenda 21 imple-
mentation.

Despite these strengths, the CSD has not fulfilled the promise envisioned at its inception and criticism has
continued to grow; even its supporters seem to recognize that it could benefit from reform of some kind.
While its multi-stakeholder process marked a new approach, the CSD has not achieved concrete results and
its impact has been somewhat limited.
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A. FOCUS AND FUNCTION

The CSD’s broad mandate, and the comprehensive scope of Agenda 21, has posed a significant challenge by
making it difficult to gain a clear focus on what CSD should accomplish. The lack of focus, and the resulting
non-specific nature of many of its recommendations, has led to a number of problems and misunderstand-
ings. The CSD considers a range of issues already addressed by other fora, making it difficult to add much
value to any one debate. Perhaps the result of overlapping mandates or the desire of some members to raise
national political issues, the CSD increasingly ““recycles’ decisions already taken in other forums. For exam-
ple, the CSD’s consideration of fisheries in 1996 took several days of negotiating time to produce a decision
recommending that governments implement various agreements and instruments and essentially reiterating
the outcomes already agreed in other international fora.

Critics have also argued that the CSD can create a ‘decoy effect’ by considering sectoral issues that have
been dealt with in more specialist fora for many years, thereby drawing attention from, or potentially con-
flicting with, other international decisions. CSD has at times presented an alternative forum for governments
unsatisfied with the outcome, or direction, of discussions under MEAs or treaties. At more than one CSD ses-
sion, governments apparently dissatisfied with the ongoing UNFCCC negotiations have attempted to pro-
duce a decision that differs or varies from a previous decision—sometimes attempting to strengthen or but-
tress their position, or alternatively to weaken or compete with the UNFCCC decision and undermine
credibility of both statements.

Rather than adding value, the CSD is often seen as increasing fragmentation. This may actually have the
opposite effect of mainstreaming sustainable development concerns; in fact, it may further isolate these
issues from financial and economic discussions and greatly lessen their credibility. This fragmentation may
further marginalise developing country concerns because allowing these issues to be aired in the CSD may
lessen the pressure to address them elsewhere. Therefore, many key policymakers view the CSD as irrelevant
to their real work and tend to focus on general statements, rather than take advantage of the opportunities
offered to consider priorities and interlinkages.

The CSD faces the difficulty of attempting to maintain a high-profile leadership role from a relatively low
place in the international institutional hierarchy as a functional ECOSOC commission. ECOSOC itself is gen-
erally not regarded as an effective body.

Environmental issues form only one part of the CSD’s broad mandate on sustainable development. Some
critics have argued, however, that the CSD has focused too strongly on the environmental element of its
mandate, de-emphasizing the developmental element, which has again contributed to marginalizing devel-
oping country concerns. This focus has lead to sessions attended by too many environment Ministers and
not enough development Ministries. Furthermore, there is scope for some overlap in the mandates of the
CSD and UNEP, although their roles are different. Nonetheless, many skeptics view the CSD and UNEP as
competitors. Delegates at recent GMEF discussions also raised concerns regarding the possibility of competi-
tion between the roles of the CSD and the GMEF.

B. REDEFINING THE CSD MANDATE

During the 1990s, decision-making on environment and sustainable development shifted from the nation-
al to the international level through new MEAs and processes, many of which had unclear or immature
mandates, different governance structures and undefined relationships. The CSD has been increasingly
seen as the embodiment of these structural problems. Some proposed reforms would strengthen the
CSD’s mandate and status within the UN and redefine its mandate, so it could focus on a limited number
of issue areas and have the power to add real value. As the Earth Negotiations Bulletin commented in its
CSD-5 summary, the CSD must ""deliver a renewed political mandate to translate popular concern into
urgent and concrete instructions to politicians, translate the information-rich assessments into unequivocal
action plans, and translate illusions of top-down sovereign authority and competence into partnerships
that span a globalizing world.”

It has been proposed that the CSD focus its future work programme on the actual implementation of what-
ever subject it is discussing, not just developing new decisions. These could include:

- Development needs, and the scale of change and investment needed;

- Current levels of expenditure, current and capital on meeting those needs, and the scope for enlarging



ODA, FDI, domestic investment;
- Legislative and regulatory frameworks and needed adjustments; and,
- Scope and incentives for involvement by major groups for action.

Suggestions emerging from recent WSSD preparatory roundtables have echoed these ideas, including that
CSD should: monitor the overall flow of resources (ODA, FDI, and others) and the transfer to, or coopera-
tion with, developing countries in the area of environmentally-sound and relevant new technologies; identify
areas of lack of implementation; and take concrete decisions to remove roadblocks.

C. ELEVATED STATUS OR INCREASED AUTHORITY

Redefinition of the CSD mandate to foster actual implementation, however, presents many political problems,
particularly for discussing financial issues. Despite their public statements, the behaviour of many govern-
ments at CSD meetings belies their reluctance to vest the organization with any genuine power or “teeth.”
One of the key areas that CSD failed to deliver was its review of the adequacy of financing and the transfer
of technologies as outlined in Agenda 21, an often-cited criticism of developing countries. For them, the
decline in ODA since 1992, and attempts during CSD-5 to switch the burden of international funding for
sustainable development to private sector investment, which developed countries argue only acknowledges
reality, have helped to discredit the concept of sustainable development. CSD lacks the ability to oblige gov-
ernments to take action at the international level, but perhaps more importantly at the national and local
levels. While it has made progress in mobilizing the international community, its focus has been mostly on
dialogue and debate. Given its limited powers, this is no surprise.

Furthermore, the CSD was deliberately made a soft law forum, rather than a legal body that negotiates
international agreements or financial commitments. While the serious tenor frequently adopted by govern-
ments in legal negotiating sessions would be a welcome change, it is unlikely they will grant CSD any legal
authority that could compete with other fora. Another frequent suggestion would grant the CSD a higher
status than a functional commission of ECOSOC; or “upgrade” it by linking it more closely with the main
ECOSOC debates or the General Assembly debate on environment and sustainable development. However,
the relatively low status of CSD within the UN hierarchy was again deliberate, reflecting the fact that it was
established amid concerns about creating new institutions at a time when efforts were being made to
streamline the UN system, particularly as ECOSOC was not seen as either an efficient or an effective UN
body. Given that fact the governments seem were originally unwilling to vest the CSD with much power, it
is unlikely that they are anxious to grant it any more authority.

KEY FINDINGS AND CONCLUSIONS

A common theme from most all reform proposals focuses on the crucial need to find some means of identi-
fying meaningful priorities for effective negotiation. Rather than seek a more powerful mandate or higher
intergovernmental status, which many governments will strongly resist, a better approach, as suggested by
many observers, may be to redirect the CSD toward the type of work where it could make a difference and
combine it, where possible, with similar UN organizations that focus more closely on aspects of sustainable
development. Rather than “bigger and broader”, the focus should be more narrowly focused on tasks that
the CSD could actually accomplish and to areas where it could add value. A redefined mandate, therefore,
could include the following:

A more narrow and realistic focus for the CSD could be to train its focus on the functioning of the UN itself,
rather than the world as a whole. A systemic approach would focus, in simplest terms, on what the UN is or
is not doing; or if the UN is acting, is it adequately addressing the sustainable development aspects of any
given issue area. Two of the CSD’s most notable areas of successes stem from the CSD-7 decisions on
oceans and tourism, both of which led to actual changes in the manner in which the UN considered these
issues. Its decision on oceans, inter alia, recommended that the General Assembly establish an open-ended
informal consultative process to facilitate the consideration of matters within the GA's existing mandate. For
tourism, it actually introduced the issue into the Rio process and developed an international work pro-
gramme on sustainable tourism. In both examples, the CSD focused on how it could contribute to integrated
decision-making by providing better consideration of the overall policy matrix.

This approach for the CSD should be distinguished from the coordination role under consideration for the



EMG’. Governments clearly attach importance to coordination efforts that go beyond issue management
and proposed actions, which strive for enhancing policy coordination across the UN system, include report-
ing annually to GMEF on specific issues arising from the work of the UN system in the environmental area.
While a systemic approach for the CSD could overlap to some extent, its revised mandate should go beyond
environmental matters to address developmental aspects as well.

In the current situation of declining ODA, addressing the issues of Agenda 21 only within the ambit of a
UNEP discussion will reinforce the view of many governments that the environment is a constraint on
achieving development. Some critics think the CSD has made strides in “filling in the gaps” in the past five
years, but codifying this approach within a renewed mandate would provide the soundest step.

CSD'’s critics strongly dislike the lack of a clear purpose for its decisions. Its reports have tended to focus
extensively on action required at the national level and also in terms of formulating new directives to the
organizations without really examining how to improve institutional effectiveness in terms of supporting
efforts of member states to implement the various recommendations. The primary reason many govern-
ments engage in such detailed discussion of national agendas and priorities comes from their expectation
that decisions adopted in this fora will result in the channeling of additional resources to support implemen-
tation and, absent some change, many countries may not be willing to continue coming to New York to dis-
cuss their national plans. Rather than continue to make promises that it cannot keep, the reports emanating
from CSD, and their anticipated outcomes, should be made clear through a renewed mandate that sets clear
parameters and goals for CSD’s actions.

Some authors have suggested combining CSD with as many as four other ECOSOC councils; namely, the
Commissions on Social Development, Status of Women, Sustainable Development and Population and
Development. All of these Commissions are serviced by the UN Department for Social and Economic Affairs
(DESA). Other suggestions have included the Commission on Human Settlement, a standing committee.
While this approach warrants consideration, the combination of this many committees could work against a
more cohesive focus and could require burdensome coordination.

Some observers attribute the CSD’s tendency to over-emphasize its environmental dimension to the
existence of the Commission on Social Development and the Committee on Development Policy (for-
merly the Committee on Development Planning), which take up other important pillars of sustainable
development and arguably leave CSD then focused on environmental issues by default. A combination
of these three bodies, either as a single commission or as joint grouping of commissions, could address
sustainable development in a more complete matter. These could be implemented by: high-level joint
meetings of the three bodies; joint programmes of work by the Secretariats where possible; and, a com-
mon diary of related meetings

While the most vocal CSD critics have called for its closure and the incorporation of its functions elsewhere
within the UN system, it is extremely difficult to close down a UN body. Many governments would strongly
resist the idea of closing the CSD for fear of the public signal such action would send. Other governments
would resist closure if it were not clear that the functions of the CSD would be properly addressed else-
where. Furthermore, there is a strong argument for maintaining a forum where a broad policy dialogue, or
‘collective learning process’ on sustainable development, can take place. Many governments find the CSD
convenient because provides a designated, low-level forum for interactions with civil society. ECOSOC and
its subsidiary machinery is the only central UN body where NGOs possess formal consultative status. The
CSD may also be convenient for discussion of other issues that governments think should be addressed at
the UN, but on which they may not yet be ready to take substantive action.

IV. Changing the Role of the UN Economic and Social Council (ECOSOC)

ECOSOC, which consists of fifty-four Members of the UN elected by the General Assembly, has the task of
taking forward the UN’s activities in the economic and social area. It may make or initiate studies and reports

EMG was established following the adoption of General Assembly resolution 53/242, and includes amongst its
members the specialized agencies, Funds and Programmes of the United Nations system and the secretariats of
multilateral environmental agreements. It follows an issue-management approach whereby issue-management groups
are established within the organizations concerned in order to address specific issues identified by EMG within an estab-
lished time frame. Issues selected so far include the harmonization of biodiversity-related reporting, the development of
a system-wide approach to environmental education and training, waste management and chemicals.
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with respect to international economic, social, cultural, educational, health and related matters and may
make recommendations with respect to such matters to the General Assembly, to the Members of the UN
and to the concerned specialized agencies. It may coordinate the activities of the specialised agencies
through consultation with and recommendations to such agencies and through recommendations to the
Assembly and to the Members of the UN. ECOSOC has the task of managing relations with the specialised
agencies and with NGOs®. It usually holds one five-week substantive session each year.

The Programme for the Further Implementation of Agenda 21emphasizes that given the increasing number
of decision-making bodies concerned with various aspects of sustainable development, there is an growing
need for better policy coordination at the intergovernmental level and for continued and more concerted
efforts to enhance collaboration among the secretariats of those decision-making bodies. The Programme
emphasizes that ECOSOC should play a strengthened role in coordinating the activities of the United
Nations system in the economic, social and related fields.

KEY FINDINGS AND CONCLUSIONS

ECOSOC could play a useful role in terms of providing for greater coherency and direction to all environ-
ment-related UN activities. Its broad mandate, which encompasses economic, social, human rights and
other issues, could provide a basis for integrated and comprehensive institutional development because it
offers scope for some adaptability. ECOSOC could attempt to develop its coordination function, which
encompasses a large part of the UN system. This could involve strengthening its relationships with UN spe-
cialized agencies and strengthening its current role in promoting integrated and coordinated follow-up to
major UN conferences.

The political acceptance of new role for ECOSOC would be limited in light of its less than prominent role in
the past. ECOSOC is not generally regarded as an effective body. The Secretary-General’s proposals for UN
reform in 1997 noted that there may be a need for a long-term fundamental rethinking of the role of
ECOSOC, in addition to the immediate priority of enhancing its policy management and coordinating roles.
The issue of Charter revision could also arise if extensive adjustments were made to ECOSOC'’s area of activ-
ity. This would be difficult if attempted, in that ECOSOC’s mandate is extremely challenging because it
“competes” with the Bretton Woods institutions (the IMF and World Bank) in its task of advancing UN pur-
poses in the economic and social areas. Furthermore, ECOSOC'’s large subsidiary machinery makes it difficult
for it to implement a strong coordination role.

V. New General Assembly Committee on Sustainable Development

Another option for international environmental governance is to increase the sustainable development focus
of the General Assembly, possibly through a new committee. Under Article 10 of the UN Charter, the
General Assembly may discuss any question or any matters within the scope of the Charter or relating to the
powers and functions of any organs provided for the Charter. The Assembly, which consists of all the UN
Members, may make recommendations on any such questions or matters, except where the Security Council
is acting. The Assembly, inter alia, makes recommendations for the purpose of promoting international
cooperation in the political field and encouraging the progressive development of international law and pro-
moting international cooperation.

Environment and sustainable development are among the many agenda items considered by the UN General
Assembly in its annual sessions. Past items have included the implementation of Agenda 21, MEAs, water
supply and sanitation, small island developing states, promotion of new and renewable sources of energy
and, recently, complementarities among international agreements. Most of these issues are addressed by the
Second (Economic and Financial) Committee but some, such as the law of the sea and fisheries, are consid-
ered in plenary. In 1999, the Assembly adopted a resolution on enhancing complementarities among inter-
national instruments related to environment and sustainable development, which aims to encourage
Conferences of the Parties and Secretariats to MEAs to address interlinkages.

KEY FINDINGS AND CONCLUSIONS

The General Assembly debates on environment and sustainable development could provide more overall
direction to the international regime, as well as highlight broad priorities and address overlaps and unclear

8 Atrticle 63 of the UN Charter.



mandates. Recent developments on enhancing complementarities among international instruments related
to environment and sustainable development could be built on.

Another example of the Assembly’s changing role on environmental policy is its annual debate on the law of
the sea and oceans. In the past, debates have consisted mainly of general statements. However, recent
developments, including the formal oversight role of the Assembly for the new UN Fish Stocks Agreement
have helped instill a change. The UN Open-Ended Informal Consultative Process on Oceans and the Law of
the Sea, established by the General Assembly on the recommendation of the CSD, aims to facilitate delibera-
tions in the Assembly on oceanic affairs and to strengthen international coordination and cooperation in the
area of oceans and seas, which may revitalize the Assembly’s oceans debate.

Another proposal would establish a special ministerial commission to consider the possible need for changes
in the UN Charter and the constituent instruments of the UN specialized agencies. It could examine how the
weaknesses of the decentralized UN system can best be corrected while preserving its advantages, so as to
effect major improvements in the capacity of the system, as a system, to serve the world community in the
21st century.

Other authors have proposed the establishment of a panel of experts with international standing to review
the constitutions and mandates of all UN organizations and the Bretton Woods institutions to determine
whether, and if so how, they should be revised to remove any constraints to sustainable development, and
whether mergers of some organizations would be appropriate. Still others have proposed establishment of a
new UN organ or specialized agency empowered to take binding decisions and coordinate SD policies for
global environmental protection that could take immediately binding decisions by a two-thirds majority vote.
Other proposals have proposed an Environmental Security Council with the power to take binding decisions.

Key Findings and Conclusions

The General Assembly’s large membership and extensive agenda may not provide an ideal basis for effective
outcomes, as many of its resolutions tend to have little impact. The non-binding nature of the Assembly’s
resolutions has attracted attention, with detrimental comparisons being drawn with the decision-making
powers of the Security Council. UN reform proposals have tried, but so far mostly failed, to focus the
Assembly’s agenda and revitalise its debates.

The most prominent obstacle is that issues on the Assembly agenda usually become part of a complicated
package of trade-offs, which means environment and sustainable development can “lose out™ in the
process. The personalities and working methods of the Assembly, for example the informal, unpredictably
scheduled processes for agreeing resolutions, can also be a problem.

Nonetheless, developing countries view the Assembly as a body in which their interests are fairly represent-
ed, which could help build acceptability of reinforcing the Assembly’s role. The matter of Charter revision
would not necessarily arise, as might be the case with ECOSOC. The possibility of revitalising the Assembly’s
role, or elements of it, such as consideration of the report of the UNEP Governing Council, would require
generating consensus for action at UN HQ in New York and in Nairobi. It would not require new institution-
al decisions, but more active involvement by government representatives, for example in negotiations of the
Assembly resolution on the Governing Council report.
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9. Key Findings and Conclusions

I. Centralisation versus Flexibility and Innovation

Any plan for centralisation of the current system requires weighing the costs of reorganisation against the
gains. The obvious costs of reorganisation include administrative costs and opportunity costs as officials
focus on reorganisation rather than production. The gains are more speculative, but one would hope for
administrative savings and anticipated improvement in productivity. No major reorganisation is worth doing
unless the expected gains are well in excess of the expected costs.

If WEO centralisation is going to be undertaken it will need to chart its own course rather than follow in the
footsteps of another organisation. While this is not in itself a valid reason not resist change, it does heighten
the need for careful consideration and caution.

The continued preference of states for a case-by-case approach to international environmental policy mak-
ing does not mean that a lack of coherency is a permanent feature of the international environmental gover-
nance system. It simply means that reform must be well thought out within each specific context while
keeping the broader sustainable development goals in mind.

It is crucial that any effort structural or procedural reorganisation does not inadvertently destroy the
strengths of the existing system of international environmental governance. It is important that reform
does not reduce the level of systemic fragmentation or MEA autonomy to the point where it hinders
capacity for innovation.

1. Clustering of MEAs: Pragmatic Combinations

There is no one single approach to the strategic integration, or clustering, of MEAs that is likely to present
the most beneficial or practical option because each clustering effort should be aimed at resolving a specific
problem or weakness in the current system. The most promising way to approach the clustering of MEAs
appears to be a pragmatic combination of approaches. In each case, it would need to be assessed which ele-
ments or functions of which MEAs can reasonably be integrated.

The clustering of MEAs is best understood as a step-by-step process rather than as an objective in itself. As a
first step, structures for co-ordination between MEAs can be established and/or elaborated and diversified,
including joint meetings of convention bodies and secretariats, memoranda of understanding, joint imple-
mentation of common activities, communication networks, routines and structures etc., where appropriate
and feasible. Such co-operative arrangements might then evolve over time leading to more formal structures
of co-ordination.

A useful step toward establishing coherency within any decentralised international governance system is the
formulation of a common understanding of core definitions and the negotiation of shared principles. In the
absence of an overarching institution to guide policy making, these shared principles and understandings are
even more crucial to the development of a coherent sustainable development governance system.

I1l. Science

At present, usable knowledge remains concentrated on the behavior of specific ecosystems, rather than of
the earth as a whole. A notable large-scale collaborative initiative aimed at addressing this gap in knowledge
is the recently launched Millennium Ecosystem Assessment. It is important that methods be developed to
integrate knowledge that has been generated by different communities, for example, the environment con-
servation, human health, and economic development communities.

Sustainable development requires that the expertise of all these different communities be focused on solving
key sustainability problems. Better tools are needed in terms of integrating informal and localised expertise
within the larger collaborative effort to generate basic scientific knowledge of the global system.

Ultimately, environmental monitoring requires participation by most states. Yet many governments lack
capacity to effectively perform most of these environmental functions. Many states lack the staff and tech-



nology to effectively monitor their environments. Governments vary broadly in their administrative ability
to develop and enforcement environmental policies.

A widespread problem facing developing country governments is the small number of professional
staff, small budgets, and weak political influence over policy within the rest of the government. Since
foreign environmental policy is generally the result of consultations amongst a number of functionally
responsible agencies, a politically weak environmental body undermines the overall ability to form
effective national environmental policy. There is a strong need for resource transfers to build national
monitoring capabilities.

VI. Finance

In recent years, discussions relation to the challenge of providing adequate financing for sustainable devel-
opment have become mechanical and predictable. The issue of financing sustainable development has also
become incorrectly framed as a case of charity to be disbursed from the wealthier industrialised world to the
poorer developing world.

What is required is a fundamental reassessment of the way the international community currently views the
relationship between financing and sustainable development. The key to a possible solution may lie in the
development of a more integrated policy approach that builds on the inherent inter-linkages that exist
between different environmental concerns and takes advantage of the improved coordination among policy
mechanisms.

If greater synergy and coordination of multilateral environmental policy concerns can be achieved, it may be
possible to support the balance the potentially competing international agendas for environmental protec-
tion law, policy, and institutions (e.g. trade/investment and environment).

No matter the amount, increasing the level of financial resources, without linking it to other types of institu-
tional reforms, is not going to “solve” the global environmental dilemma. However, if properly enacted and
nurtured with adequate institutional support, innovative financing schemes may help leverage funds toward
addressing a wide range of sustainable development objectives.

V. Implementation: Dispute Settlement and Enforcement

There is a strong need for coherency and complementarity between international environmental law and
the wider corpus of international law. Whatever dispute settlement, enforcement, or judicial mechanisms
are established to support international environmental governance, they must be able to work in close
coordination with other international organisations, courts, tribunals, and also the wider nongovernmen-
tal community.

It is also crucial that any reforms put in place to strengthen international environmental law, draw
lessons from the mistakes committed in regard to the GATT/WTO system. While it has been less so the
case in recent years, when it was first established the trade regime was wrongly considered as a special
regime de-linked from other rules of international law, including international environmental law. It is in
fact this de-linking of the trade regime that represents a large part of the current challenge for the archi-
tects of international law.

The lack of compulsory universal, or semi-universal, enforcement or dispute settlement mechanisms within
international environmental law is the result of a political decision on behalf of states that will not be
resolved by institutional reform. Judicial settlements have not happened because states are reluctant to grant
jurisdiction to courts and tribunals that would allow states and or non-state actors to challenge their environ-
mental policies or conduct.

Given the judicial alternatives already available for enforcing international law there would be little use in
setting up a new World Environment Court if its role was simply to facilitate the settlement of environmental
disputes under specific MEAs. Such a court could carry out a broader function, and would also be more fea-
sible, if it were created as the judicial branch of a World Environment Organisation. Whether such an organi-
sation is likely to be established any time soon is, again, a more a question of international political will than
a search for effective institutional design.
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VII. Widening Participation

As the question of non-governmental participation is so vital to international environmental governance, it is
important that advocates for increased participation set realistic targets. It is unlikely, for example, that states
will support an equalisation of state and non-state actors by replicating the ILO model of participation within
the environmental regime.

A positive move forward would be to ensure that any reforms within the international environmental gover-
nance system adhere to good environmental governance principles such as those in the Aarhus Convention on
Access to Information, Public Participation in Decision-Making, and Access to Justice in Environmental Matters.

A realistic model of participation may be the Organisation of Economic Cooperation and Development,
which has business and trade union advisory committees that interact with governmental committees and
can make recommendations. Establishing a formal role for such committees may be useful both within an
MEAs context and in relation to some of the broader environment related international processes.

VIII. The Need for Overall Policy Direction

40

Without an overarching structure or process to provide guidance, the key to establishing and maintaining
coherency within sustainable development governance lies in the relationships between the institutions of
different regimes, including, environment, trade, health, and peace and stability. The development of strong
and clear complementarities and compatibilities between different international regimes and bodies of inter-
national law will both help to create, and reflect, a balance between the three pillars (economic, social, and
environmental) of sustainable development.

The environment would be well served if a way could be found to utilise the particular strengths of organisa-
tions within other international regimes, such as, trade, and peace and stability, in a manner that could help
offset weaknesses that exist in the international environmental governance system.

An explicit recognition of the inherent links between the economic, social, and environmental aspects of sus-
tainable human development was evident at the first UN Conference on Environment and Development ten
years ago. Yet, this recognition is still not adequately reflected in the overall architecture of the international
governance system.

The lack of coherency within the formal international institutional architecture reflects the high level of dis-
agreement that still exists in regard to what would constitute an effective and appropriate approach to
achieving sustainable development.

The inability of the international community to agree upon a common approach to sustainable development
governance is rooted, to a large extent, in disparities between the perspectives and priorities of developed
and developing countries. Reducing and overcoming these disparities remains, therefore, a critical prerequi-
site for the creation of an effective, efficient, and equitable system of sustainable development governance.
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URL http://www.inweh.unu.edu

UNU Programme for Corporate Regional Integration Studies, Bruges, Belgium
Focus: local/global governance and regional integration; E-mail:info@cris.unu.edu
URL http://www.cris.unu.edu

UNU Food and Nutrition Programme for Human and Social Development, Cornell University, USA
Focus: food and nutrition capacity building; E-mail: Cg30@cornell.edu
URL http://www.unu.edu/capacitybuilding/Pg_foodnut/cornell.html

UNU Geothermal Training Programme (UNU/GTP), Reykjavik, Iceland
Focus: geothermal research, exploration and development; E-mail: os@os.is
URL http://www.o0s.is/unugtp/

UNU Fisheries Training Programme (UNU/FTP), Reykjavik, Iceland
Focus: postgraduate fisheries research and development; E-mail: tumi@hafro.is
URL http://www.unu.edu/iceland/fisheries/fisheries.html

The Initiative on Conflict Resolution and Ethnicity (INCORE), London, United Kingdom
Focus: ethnic, political and religious conflicts; E-mail: incore@incore.ulst.ac.uk
URL http://www.incore.ulst.ac.uk
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The institute of Advanced Studies of United Mations Unsversity
{LINLI/AST wis Inaugutated In Apdl 1996, We conduct reeanch,
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house and in cooperatson with an Interactive netwark of aca-
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